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DEA S ON AND CRDER
h August 31, 1979, Admnistrative Law dficer (ALO Robert A

D lsidoro issued the attached Decision in this proceeding. Thereafter, the
General ounsel and Charging Party each filed tinely exceptions wth a
supporting brief and Respondent filed a brief in opposition to their
excepti ons.

Pursuant to Labor (ode section 1146, the Board has del egated its
authority to a three nenber panel.

The Board has considered the record and the attached Decision in
light of the exceptions and briefs, and has decided to affirmthe ALO s
rulings, findings, and conclusions, as nodified herein, and to adopt his
recommended order, wth nodifications.

Many of General Gounsel's exceptions relate to the allegation that
Respondent engaged in bad-faith or "surface" bargaining wth no intent to reach
agreenent. The record evidence in this case shows that Respondent conplied in
a reasonabl e manner wth the UFWs requests for information, nade concessi ons

on



naj or issues, and signed a col |l ective-bargai ning contract i n Novenber 1978. As
we find no nerit in the aforesai d exceptions, we affirmthe ALOs concl usi on
than al t hough Respondent engaged in hard bargaining, it did not thereby violate
section 1153(e) and (a) of the Act.

General Gounsel excepts to the ALOs concl usion that Respondent did
not violate the Act by increasing the wages of its enpl oyees on or about August
26, 1978. Ve find nerit in this exception. Respondent increased the wage
rates wthout bargaining to inpasse or agreenent wth the Uhited Farm VWrkers
of Arerica (URW about the matter. Such unilateral changes in working

conditions are considered per se violations of Labor Gode section

1153(e) and (a). MFarl and Rose Production (April 18, 1980) 6 ALRB No. 18.

Even where an enpl oyer has ot herw se bargained in good faith, its unilateral
change in wages is "...a violation of section 8(a)(5), for it is a
circunvention of the duty to negotiate which frustrates the objectives of
section 8(a)(5) nuch as does a flat refusal [to bargain on that subject]."

MRB v. Katz (1962) 369 US 736 [50 LRRM 2177].

Moreover, since the enployer's duty to bargain continues during a
strike, a unilateral wage increase granted to nonstrikers is both a refusal to
bargai n under section 1153 (e) and an illegal discrimnation under section 1153
(c), as the increase is inherently destructive of the enpl oyees' right to

engage in concerted union activity. Burlington Hones, Inc. (1979) 246 NLRB No.

165 [103 LRRM 1116]; Soule Gass and G azing Qo. (1979) 246 NLRB No. 135 [102

LRRM 1693], Respondent here has made such unil ateral changes and,

7 ALRB No. 28 2.



having failed to establish a business justification which outwei ghs the
destructive effect on enpl oyee rights, Respondent has viol ated sections 1153
(e), (c¢), and (a). See Hnac Gorp. (1976) 225 NLRB 1185 [93 LRRMV 1285].
Respondent here argues that the increase was permssi bl e because the
negoti ati ons had reached an inpasse, naking further discussion futile. It has
been hel d that an inpasse suspends the duty to bargain and permts an enpl oyer
to act unilaterally for so long as the i npasse exists. N.RBv. Tex-Tan, Inc.

(5th dr. 1963) 318 F.2d 472 [53 LRRM2298]. However, the inpasse nust be

genuine, that is, all prospects of concluding an agreenent through good faith
negoti ation nust have been exhaust ed.

Wiet her a bargai ning i npasse exists is a matter of judgnent.
The bargai ning history, the good faith of the parties in
negotiations, the length of the negotiations, the inportance of
the issue or issues as to which there is disagreenent, the
cont enpor aneous under standi ng of the parties as to the state of
negotiations are all relevant factors to be considered in

deci di ng whet her an inpasse in bargai ning exists. Taft
Broadcasting . (1967) 163 NLRB 475, 478 [64 LRRM 1386] .

Qur examnation of the record, in light of the above-listed factors,
convinces us that the ALOerred in concluding that the parties were at inpasse.

A though the parties had net nunerous tines between January and
August, 1978, many maj or issues remnai ned unresol ved. Mreover, Respondent's own
letters to its enpl oyees during the strike indicate a wllingness to nake
further concessions in the area of wages and ot her economc benefits. As a
general rule, contract negotiations are not at inpasse if the parties still

have

7 ALRB No. 28 3.



roomfor novenent on naj or contract itens, even if the parties are deadl ocked
in sone areas. Schuck Conponent Systens (1977) 230 NLRB 838 [95 LRRM 1607;

Chanber s Manuf acturing Gorporation (1959) 124 NLRB 721 [44 LRRM 1477], enf'd.
(5th dr. 1960) 278 F.2d 715 [46 LRRM 2316]. (ontinued negoti ations in areas

of concern where there is still roomfor novenent nay serve to | oosen the
deadl ock in other areas.

The ALOfound that the Lhion and Respondent had a "cont enpor aneous
under st andi ng* as to the existence of an inpasse, based on the Lhion s wal k- out
at the August 23, 1978, neeting and the | ack of communication as to the next
neeting date. V& disagree. The Uhion wal k-out and subsequent strike are not
evi dence of inpasse. Rather, such activity is nerely an attenpt by one party
to increase its bargaining power in the negotiations. J. H Bonck (. (1968)

170 NLRB 1471 [69 LRRM 1172] .

VW also reject the ALOs conclusion that the wage increase was
justified as consistent wth a past practice of such increases. As we stated in

Kapl an's Fruit and Produce Go. (July 1, 1980) 6 ALRB Nb. 36, a past practice of

wage increases Wil create an exception to the prohibition agai nst unil ateral
changes only where the increase is non-discretionary and fixed in tine and
anount. The facts here indicate no nore than a discretionary periodic
I ncr ease.

The ALO also found that a letter fromRespondent to the striking
enpl oyees, dated Septenber 5, 1978, was permssibl e as a response to enpl oyee
requests for information as to the status of the negotiations. Ve find nerit
in General Counsel's exception to that finding. The letter clearly offered the

enpl oyees a wage
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increase if they woul d abandon the strike and return to work. V& concl ude t hat
Respondent's letter constituted direct bargaining wth the enpl oyees, bypassi ng
t he excl usi ve bargai ning representative, and that Respondent has t hereby

viol ated Labor (ode section 1153(e) and (a). Msaji Bo (April 25, 1980) 6
ALRB Mb. 20, enf'd in part by Q. App. Fifth Ost., 5 dv. No. 5658 (Jul. 27,
1981); J. H Bonck (., supra, 170 NLRB 1471.

General (ounsel al so excepts to the ALOs finding that Respondent's
changes inits canp rules and vacation policy were reasonabl e and necessary to
keep the conpany in operation during the strike. Ve find nerit in the
exceptions regarding free roomand board for non-strikers and change in
vacation policy.?

Wii | e other changes were legitinately ai ned at keepi ng peace anong
strikers and non-strikers living in the canp, the grant of free roomand board
to non-strikers is purely an economc benefit and an i nducenent to strikers to
abandon the strike. As the policy is discrimnatory against strikers onits
face, we find that Respondent’'s conduct was inherently destructive of enpl oyee
rights protected by section 1152 and therefore viol ates section 1153(c) and

(a). Burlington Hones, Inc., supra, 246 NLRB No. 165. Mreover, since this

change was i npl enented wi thout notice to or negotiation wth the Lhion, it al so
viol ates section 1153(e) and (a). See Oland, Inc. (1973) 206 NLRB 210 [ 84
LRRM 1378] .

As to the vacation policy, Respondent's practice was to

YMenber Vel die would find that Respondent's ban of all visitors toits |abor
canp is a violation of section 1153 (a). Merzoi an Bros Farm Managenent Co.,
Inc. (July 29, 1977) 3 ARB Nb. 63; UF. W v. Superior Gourt (Buak Fruit (o.)
(1975) 14 Cal. 3d 902.
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give either tine off or a | unp-sumpaynent on the anni versary of enpl oyee's
date of hire. Respondent admtted that its enpl oyees had been all oned to take
prorated vacation pay if they left Respondent's enploy prior to their
anni versary dates. Respondent al so conceded that an enpl oyee had once been
gi ven vacation pay despite the fact that he would be on a | eave of absence when
his anniversary date occurred. After August 28, however, Respondent refused to
pay vacation benefits to strikers, on the theory that the strikers were not on
the active payroll and only active enpl oyees coul d recei ve vacation pay.

Ve reject the ALOs finding that Respondent’'s policy on vacation pay
after August 28 was unchanged. The ALO disregards the above-stated facts,
whi ch denonstrate that other categories of enpl oyees, that is, those who
termnated their enpl oynent and those on | eave, were given vacation pay prior
to their anniversary date, wthout being on the active payroll. Wile an
enpl oyer is entitled to continue a consi stent and non-di scrimnatory past prac-
ticeinthe area of vacation pay, it nay not create a nore restrictive policy

for strikers. Hnac Gorp., supra, 225 NLRB 1185.

Such a unilateral change in working conditions constitutes a per se
viol ati on of section 1153 (e) and (a) because it is tantamount to a flat
refusal to bargain about vacation-pay policies, and is also a viol ation of
section 1153 (c¢) and (a) in that it discrimnates agai nst striking enpl oyees
for engaging in protected activities. Thus, delaying or elimnating enpl oyees'
vacation benefits tends to discourage themfromjoining or supporting the Union

and the strike and therefore is inherently
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destructive of section 1152 rights. Burlington Hnes, Inc., supra, 246 NLRB
Nb. 165, and NLRB v. Knuth Bros., Inc. (7th dr. 1978) 584 F.2d 813 [99 LRRV

2784]. The burden is therefore on the enpl oyer to show a legiti mate and
substantial business justification for the discrimnation. Respondent alleges
that the discrimnation is justified because an enpl oyee nornal |y ri sks
econom c | osses by going on strike. This, however, is not a sufficient
justification, since the potential damage to section 1152 rights is great in

this setting. Hnac Gorp., supra, 225 NLRB 1185. V¢ therefore concl ude that

Respondent ' s unil ateral changes wth respect to its vacation policy as applied
to strikers violated section 1153(e), (c), and (a) of the Act.
Remedy

Based on the totality of the record evidence, we have found t hat
Respondent has not acted in bad faith by its overall conduct in the course
of collective bargai ning negotiations. However, we have concl uded t hat
Respondent viol ated section 1153(e), (c), and (a) of the Act by its changes
I n wages and ot her working conditions. Accordingly we shall order
Respondent to rescind, upon the UPWs request, its August 26, 1978, unilat-
eral wage increase and its unilateral changes as to vacation pay for
strikers and roomand board for non-striking enpl oyees, and al so to
rei nburse its enpl oyees for economc | osses they have suffered as a result
of the aforesaid unilateral changes. V¢ shall al so order Respondent to neet
and bargain wth the UFW on request, over any proposed changes in those
terns of enpl oynent.

V¢ stress, however, that these post-adj udication renedes
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are often inadequate. See Agricultural Labor Relations Bd. v. Ruline Nursery

Go. (1981) 115 Cal . App. 3d 1005, 1015-17. In a strike situation, a unilateral

wage increase can imedi ately dilute the union's economc power as repl acenent
workers are recruited to work at the illegally-raised rates. Therefore, in
order to prevent an enpl oyer fromgaining an unfair advantage during a stri ke,
the status quo at the tine the strike began nust be maintained. As this Board
IS not enpowered to enjoin unlawful unilateral wage increases in strike
situations, injunctions nust be sought in the Superior Gourts pursuant to Labor
Gode section 1160.4. The inherent delay in applying the Board s renedi al power
and the dynamcs of the col |l ective bargai ni ng process shoul d be considered in
actions for injunctive relief in cases of this type.
CROER

By authority of Labor (Code section 1160.3, the
Agricul tural Labor Rel ations Board hereby orders Respondent Pacific Mishroom
Farm a division of Canpbell Soup Gonpany, its officers, agents, successors,
and assigns to:

1. Gease and desist from

(a) UWhilaterally changing any of its enpl oyees'
wages, or any other termor condition of their enploynent, wthout first
notifying and affording the Uhited FarmVWrkers of Anerica, AFL-Q O (LFW a
reasonabl e opportunity to bargain wth respect thereto.

(b) Dealing directly wth its enpl oyees concerning their

wages, hours of work, or any other termor condition of their enpl oynent.
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(c) D scrimnating agai nst any of its enpl oyees for engaging in
any union activity or other protected concerted activity by naki ng any
unil ateral changes in their wages, hours, or working conditions.

(d) Inany like or related nmanner interfering wth,
restraining, or coercing agricultural enployees in the exercise of those rights
guar ant eed by Labor Code section 1152.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) UWon request, neet and bargain collectively wth the UFW
as the certified exclusive collective bargaining representative of its
agricul tural enpl oyees, concerning the unilateral changes heretof ore made in
Its enpl oyees' wage rates, its vacation policy, and its roomand-board policy.

(b) If the UFPWso requests, rescind the unilateral changes in
wage rates, vacation policy, and roomand-board policy nade by Respondent on or
about August 27, 1978.

(c) Make whol e its enpl oyees for any economc | osses suffered
as aresult of the unilateral changes in working conditions made on or about
August 26, 1978, and descri bed above in paragraph 2(b).

(d) Sgnthe Notice to Agricultural Enpl oyees attached
hereto and, after its translation by a Board agent into appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter

(e) Post copies of the attached Notice in conspi cuous places on

its property for a 60-day period, the period and pl ace(s)
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of posting to be determned by the Regional Drector. Respondent shall
exerci se due care to replace any Notice which may be altered, defaced, covered,
or renoved during the period of posting.

(f) Provide a copy of the attached Notice to each enpl oyee
hired during the 12-nonth period followng the date of issuance of this
Q der.

(g0 Miil copies of the attached Notice in all appropriate
| anguages, wthin 30 days after the date of issuance of this Oder to all
Respondent ' s agricul tural enpl oyees enpl oyed at any tine during the payroll
periods imedi atel y preceding and fol |l ow ng August 26, 1978.

(h) Arrange for a representative of Respondent or a Board agent
todistribute and read the attached Notice in appropriate | anguages to the
assenbl ed enpl oyees of Respondent on conpany tine. The reading or readi ngs
shall be at such tine(s) and pl aces(s) as are specified by the Regi onal
Drector. Followng the reading(s), the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer any
questi ons enpl oyees may have concerning the Notice or their rights under the
Act. The Regional Drector shall determne a reasonable rate of conpensation
to be paid by Respondent to all non-hourly wage enpl oyees to conpensate t hem
for tine lost at this reading and the questi on-and-answer peri od.

(i) Notify the Regional Orector in witing, wthin 30 days
after the date of issuance of this Oder, of the steps which have been taken to
conply wthit. Udon request of the Regional Director, Respondent shall notify

himor her periodically
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thereafter inwiting of further actions taken to conply with this
Q der.

Dated: Septenber 22, 1981

HERBERT A PERRY, Acting Chairnan

JEROME R WALD E, Board Menber

11.
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MEMBER MCARTHY, Concurring and D ssenti ng:

| agree that denying only strikers accrued vacation pay constitutes a
viol ation of Labor Gode section 1153(c) and (a). N.RBv. Geat Dane Trail ers,
Inc. (1967) 388 US 26 [65 LRRM2465].% However, | would disniss all the

remaining allegations in the conplaint. The majority's failure to do so

subj ects enpl oyers to a "damed-i f-you-do, dammed-if-you-don't" rul e concerning
nondi screti onary wage increases and incurabl e uncertainty wth regard to
permssi bl e responses to strike viol ence.

. WAGE | NCREASE

By a disturbing distortion of lawand fact, the majority

Y] also agree that there was insufficient evidence to establish the General

QGounsel *'s "surface bargaining” allegation. It is particularly troubling to nme
that this allegation was not dismssed after an agreenent was reached. The
signing of a contract certainly indicates a good faith attitude at sone poi nt
by both parties. It is difficult to understand why the General Gounsel
continued to litigate this matter for thirty-five hearing days after the
signing of the contract.
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finds that Respondent increased wages w thout notice to or bargaining wth the

UFW  The undi sput ed testinony of both union and enpl oyer w tnesses, however,

was that the union had been told at |east by early May that Respondent i ntended

to continue its established past practice of an annual wage increase. The sane

w tnesses also testified that the issue was a subject of bargaining in July.
The majority correctly identifies the factors to be considered in

determni ng the exi stence of an inpasse. Taft Broadcasting Go. (1967) 163 NLRB

475, 478 [64 LRRM1386]. It then fails to adequately apply those factors. For
exanpl e, the majority rejects the ALOs finding that the parties had a

cont enpor aneous under standi ng as to the exi stence of an inpasse by noting that
a strike is not evidence of an inpasse. That is a non sequitur. Both union
and conpany officials testified that progress was inpossible.? Mreover, the
majority finds that there was roomfor novenent w thout recognizing that such a
finding necessarily presunes the opportunity for novenent. But here, because
the UFWwal ked out on negotiations and failed to respond to Respondent's
attenpt to resune di scussions, there was no such opportunity. A any rate, as
shown bel ow;, the wage increase in question falls safely wthin both the letter
and spirit of the well-established exception to the prohibition agai nst

uni l ateral changes in working conditions. It is thus unnecessary to deternmne

whet her the i ncrease was

 The union negotiator, Mrilyn Seeg, also testified on two occasions that
she tol d Respondent that, if there were any change in the UPAs bargai ni ng
posi tion, the union woul d be in touch.
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justified by the exi stence of an inpasse in negotiations.

As a general rule, an enployer nay not unilaterally inpl enent a wage
increase wthout first notifying and bargaining wth its enpl oyees'
representative, unless such an increase is in keeping wth the enpl oyer's past
practice of regular, nondiscretionary increases. NRBv. Katz (1969) 369 U S
736 [59 LRRM 2177]. The rational e behind the prohibition of a discretionary

increase is two-fold: the union has no way of know ng whet her the increase
constitutes a substantial departure frompast practice; and such an increase
tends to interfere wth the process of bargaining by virtue of its coercive
effect on enpl oyees. N.RBv. Patent Trader, Inc. (2d dr. 1969) 415 F.2d 190
[71 LRRM 3086], nod. (1970) 426 P.2d 791 [74 LRRM 2284]. The exception for

regul ar, nondi scretionary increases is consistent wth this reasoning: since
the anount and timng of the raises is nore or |ess set, the union certainly
Wil be able to determne whether there has been any deviation fromthis past
practice, as well as the substantiality of that deviation; and, since the
enpl oyees expect such an increase at that tine, its effect could hardly be said
to be coercive.

In the case at hand, the union admtted y had been aware since early
May of Respondent's practice of an annual wage hike, as well as its announced
intention to continue that practice. Yet at no tine did the union rai se any
objection. As the ALOfound, the 25 cent increase was very close to the
average of the wage increases granted the previous two years, and in light of
the fact that only a 25 cent increase had been of fered during negoti ations,

granting a greater increase woul d have been violative of section 1153 (e).
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NRBv. Katz, supra. Smlarly, given Respondent's established past practi ce,

to have granted no i ncrease woul d have amounted to an unl awful unil ateral
change, in violation of section 1153(e), and (a) of the Act. Russel Sover
CGandies, Inc. (1975) 221 NLRB 441 [90 LRRM 1583]; see Ji My Dean Meat (o.
(1977) 227 NLRB 1012 [94 LRRVI 1414] .

Fnally, it isdifficut to see howthe increase in question coul d
either tend to coerce the workers or otherw se interfere wth the bargai ning
process. @ ven the past practice of an annual wage increase, the workers coul d
only have been expecting such a raise; and since the union had wal ked out of
negotiati ons there was no bargai ning process to be disrupted. See NLRB v.

Patent Trader, Inc., supra, at pp. 199-200.

Not one of the cases cited by the majority is on point. In Kaplan

Fruit & Produce . (1980) 6 ALRB Nb. 36, increases were granted only after

enpl oyee requests, subject to enployer refusal, and in an anount fixed by the
enpl oyer's sense of the prevailing wage rate. Here, unlike Kaplan, there was
every "opportunity to negotiate prior to inplenmentation”, and "the possibility
of union input”, far frombeing "forecl osed', was encouraged, even after the

Ranch Commttee wal ked out of negotiations on August 23. In MFarland Rose

Production (1980) 6 ALRB Nb. 18, we held, in the context of overal|l enployer
bad-faith bargai ning, that the enpl oyer violated the ALRA by inpl enenti ng new
bonus and i ncentive plans w thout adequate notice to or bargaining wth the
UFW Wilike the instant case, that case invol ved neither a bargaini ng i npasse

nor a past practice of periodic, nondi scretionary changes in those pl ans.
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Fnally, both Burlington Hones, Inc. (1979) 246 NLRB Mb. 165 [ 103 LRRV 1116]
and Soule G ass and Qazing . (1979) 246 NLRB Nb. 135 [102 LRRV 1693]

invol ved the unilateral granting of a wage increase in an anount greater than
that offered to the union during negotiations. Again the anount granted by
Respondent here was precisely the anmount offered at the bargai ning tabl e.

In sum neither the facts nor the | aw support the najority's
posi tion.

1. LETTER TO BWPLOYEES

Astonishingly, the mgjority finds the Zoliniak letter of Septenber 5,

witten in response to enpl oyee inquiries, to be an attenpt to circunvent the

excl usi ve bargaining representative and deal directly wth enpl oyees. The

letter, reprinted in full bel ow speaks for itself.

"M Esteened Friends:

Many of you have asked us about the strike and about returning to
work. Ve feel this strike is needl ess and brings unnecessary hardship to
you and your famly.

V¢ want to nake certain you have the facts so you can formyour own
| deas;

_ FACT # 1 - Your Gonpany offered in negotiations wth the Uhion, wage
I ncreases for you of 25 cents an hour.

FACT #2 - Your Gonpany al so proposed to add the 30 cent an hour
housi ng al | onance to all enpl oyees' base rates. For an enpl oyee who is not a
head of household and living off the Farm this, conbined wth the 25 cent wage
I ncrease, would nean a total increase of 55 cents an hour.

FACT #3 - Your Gonpany offered to increase paynents for childbirth to
$700 (was $450).

_ FACT #4 - V¢ al so proposed to nake the $50 deducti bl e expenses under
_Majdpr_ (I;,ed: cal insurance apply to the whol e covered famly instead of for each
i ndi vi dual .
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FACT # 5 - V& responded in witing to many of the proposals by the
Lhion for contract |anguage, including a standard grievance procedure/ union
dues check-of f and union security.

FACT #6 - Your Conpany coul d not agree to sone of the Lhion's
proposal s because they woul d take anay the Gonpany's ability to manage the
Farm

V¢ also told the Union bargai ning coomttee nenbers that these
proposal s of the Union were not of general benefit to you. For instance, the
Lhion wants to be the only judge of your "good standi ng” in the Uhion and
whet her you shoul d continue to have a job. That is not right for you or your
Gonpany.

Sone of you have told us you want to return to work. Jobs are
avai l able for you. Ve want you to know t hat anyone who cones back w | be
paid the higher rates of pay which already have been offered at negoti ati ons.

If you have questions, we ask you to call tel ephone nunber 879-0262
any day 10 am to Noon or 6 p.m to 8 p.m

S ncerely,

[ S gned]
E E Zoliniak, Mnager
Paci fi ¢ Mushroom Farns. "

As in NNRBv. General Hectric . (2d dr. 1969) 418 F. 2d 736 [ 32

LRRVI 2530] ,

"Afair reading of the brief mssive . . . fails to disclose that
it had anything nore than an informational purpose, giving the content
of the proposal nade . . . previously. The basic distinction is between
attenpting to reach a separate settlenent wth the [enployees] . . . and
keepi ng theminforned of Conpany positions. In circunstances such as
these, the interest in free speech and i nfornmed choi ce nust prevail over
the slight possibility that the representative s position mght be
undermned . . . ." A page 756.

The letter nerely inforns those enpl oyees who are on strike that, when
they return to work they wil receive "the higher rate of pay" already lawul ly
granted to nonstrikers. This is to say nothing nore than that the strikers
Wil not be discrimnated agai nst for participating in the strike.

Qhce again, the cases cited by the mgjority are totally
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i napposite. Misaii Eo (1980) 6 ALRB No. 20 concerned direct negoti ations
bet ween the enpl oyer and one of his thinning crews as to whet her enpl oyees
woul d be paid on a contract basis or by the hour. And J. H Bonck (. (1968)
170 NLRB 1471 [69 LRRM 1172] invol ved an unsolicited comuni cation fromthe

enpl oyer to his enpl oyees in which he, inter alia, specifically urged themto
abandon their certified bargai ning representative and to deal wth him
directly. Neither of these situations is present here.

[11. BENEFI TS TO NONSTR KERS

The maj ority overl ooks the fact that an enpl oyer may grant returning
strikers tenporary economc benefits where those benefits are related to
potential personal and property damages created by the strike situation. PR lot

Freight Carriers, Inc. (1976) 223 NLRB 286 [91 LRRM 1005], Wth little or no

anal ysis, the mgjority seens to hold that such a grant of benefits is always a
violation. That is not the | aw

The first striker to return to work was threatened and had hi s
clothes splattered wth paint, in response to whi ch Respondent had hi mnoved to
other housing. In return for this inconvenience, and in response to threats
directed at other enpl oyees, Respondent decided that this alternative housi ng
and food service would be provided to all nonstrikers w thout charge. Wen
other strikers inquired as to what protection they woul d receive if they
returned to work, they were inforned of managenent's decision. This was hardly
an "offer" of economc benefit. Rather, it was reasonabl e response desi gned to

protect returning workers fromactual and threatened viol ence.
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Yet again, the cases cited by the najority have nothing to do wth the

present one. In Oland, Inc. (1973) 206 NLRB 210 [84 LRRM 1378], a unilateral

change in conpany rul es concerning neal s were found to be an unfair |abor

practice. However, no strike was involved. And in Burlington Hones, Inc.,

supra, 246 NLRB Nb. 165 the enpl oyer was found to have viol ated the N_.RA when
it offered repl acenent workers a higher starting wage than it had proposed to
the union in negotiations. No strike viol ence had occurred or even been
threatened. Thus, in neither case was the enpl oyer found to have viol ated the
Act by tenporarily changing working conditions in response to actual and
threat ened stri ke vi ol ence.

The majority's holding at best inplies that enpl oyer protection of
nonst ri ki ng enpl oyees in the face of actual and threatened viol ence nust be
absolutely mninal. Such a rule forces an enpl oyer, who is faced wth a
strike, to try to second-guess the Board s eventual determnation (rmade wth
the aid of hindsight) of what mninal protection coul d have been of f er ed.

Dat ed: Septenber 22, 1981

JON P. MCarthy, Menber
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NOT CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regional dfice, the
General ounsel of the Agricultural Labor Relations Board i ssued a conpl ai nt
which alleged that we had violated the law After a hearing was hel d at whi ch
each side had a chance to present evidence, the Agricultural Labor Rel ations
Board found that we unlawful | y changed our wage rates, vacation policy, and
room and- board policy wthout bargaining wth the Uhited FarmVWWrkers of
Arerica, AFL-QO (UAW, and unlawful ly attenpted to bargain directly wth our
enpl oyees by our letter offering higher pay for |eaving the 1978 strike.

The Board has told us to send out and post this Notice. Ve wll do what the
Board has ordered, and also tell you that the Agricultural Labor Rel ations Act
isalawthat gives you and all California farmworkers these rights:

To organi ze your sel ves;

To form join, or hel p unions;

To vote in a secret ballot election to decide

whet her you want a union to represent you;

To bargain wth your enpl oyer about your wages and

wor ki ng conditions through a union chosen by a majority

of the enpl oyees and certified by the Board;

5. To act together wth other workers to try to get a
contract or to help or protect one another; and

6. To decide not to do any of these things.

> whpE

Because this is true, we promse you that:

VEE WLL NOT change your wages, our vacation policy for enpl oyees, or our room
and-board policy wthout first notifying the UW as your excl usive

rﬁpr esentative, and giving the UAWan opportunity to bargai n over the proposed
change.

VEE WLL NOT circunvent the UFWby bargaining directly wth our enpl oyees
through letters or other communication.

VEE WLL NOT nake personnel policies which discrimnate agai nst enpl oyees for
engaging in union .activity, including strike activity.

VEE WLL, upon the URWs request, rescind the changes in wages, vacation policy,
and roomand-board policy that we nmade on August 26, 1978, and nake our

enpl oyees whol e for any economc |osses they suffered as a result of the
changes.

Dat ed: PAQ H C MUSHROOM FARM

By:

(Representative) (Title)

This is an official Notice of the Agricultural Labor Rel ations Board, an agency
of the Sate of Galifornia. |f you have a question about your rights as
farnmworkers or about this Notice you may contact any office of the Agricultural
Labor Relations Board. Qne office is |ocated at 112 Boronda Road, Sali nas,
Galifornia; the tel ephone nunber is (408) 443-3161.

DO NOI' ReEMOVE CR MUTI LATE
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CASE SUMVARY

Paci fic MushroomFarm a di vi si on zaSALR'\I%I\b %g E 67-M
of Canpbel | Soup Conpany (URWY e Ms. - -
w P npany ( 78- (B 67-1-M
78- (& 137-M
AODEQS N

The conplaint alleged that Respondent violated the Act by refusing to bargain
in good faith and by unilaterally and discrimnatorily changi ng worki ng
condi tions, including production standards, wages, benefits, and canp rul es.
The ALO found that Respondent had general |y engaged i n hard bargai ni ng,
dismssing allegations that Respondent failed to conply wth infornation
reguests or nmake concessions. As to the alleged changes, the ALO found t hat
either the bargai ning was at inpasse or the changes were justified as a
response to strike activity by Respondent’'s enpl oyees. The ALOtherefore
recommended that the Board dismss the conplaint inits entirety.

BOARD DEQ S ON

The Board adopted the ALOs rulings, findings, conclusions, and recomendati ons
wth a fewnodifications. The Board rejected the ALOs finding that an i npasse
had been reached which justified Respondent’'s unilateral changes in wage rates
and certain benefits. The Board concl uded that several of the unilateral
changes di scrimnated agai nst strikers and therefore viol ated section 1153 (c)
as well as section (e) and (a) of the Act.

D SSENT

Menber MCarthy woul d dismss all allegations except the one regardi ng unl awf ul
denial of vacation pay to strikers. He finds the wage increase to be in
keeping wth the enpl oyer's past practice of regular, nondi scretionary

i ncreases and to have been inpl enented with adequate notice to the union and
opportunity to bargain. He finds the letter to enpl oyees to be i nnocuous and
the free roomand-board benefit for nonstrikers to be a reasonabl e response
desi gned to protect nonstriki ng workers fromharm

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* k%
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DEAQ 9 ON
S atenent of the Case
RCBERT A DISDORQ Administrative Law Gficer:

This case was heard by ne in Santa Quz, California cormencing on
Septenber 18, 1978 and termnating on March 22, 1979. The General Gounsel
(& of the Agricultural Labor Relations Board (ALRB) issued a conpl ai nt
on July 26, 1978, alleging that Pacific MishroomFarm (PMF) had not
bargained in good faith wth the Uhited FarmVWrkers (URY. PV filed an
answer to the conplaint on August 8, 1978, denyi ng any w ongdoi ng and
raising four affirnative defenses. QC amended the conpl ai nt on Sept enber
18, 1978, and again on February 27, 1979. Exhibit ALRB 11 is captioned
Second Anended (onsol i dated Gonpl aint, and it contains the specific
charges w th which we are here concerned, Those charges include the
follow ng all egati ons:

"(a) S nce on or about January 31, 1978, respondent has refused and
continues to refuse to bargain on nandat ory subjects of bargai ni ng.

(b) S nce on or about January 31, 1978, respondent has
unreasonabl y del ayed in providing infornation in its possession to the
W

(c) S nce on or about January 31, 1978, respondent has been
adamant and conti nues to be adamant about conpany bargai ning ' principl es'
w thout giving the UFWspecific reasons therefor.

(d) S nce on or about January 31, 1978, respondent has refused

to and continues to refuse to present any



counterproposal s to the UFW s bargai ni ng proposal s.

(e) S nce on or about January 31, 1978, respondent: has engaged in
surface bargai ning and continues to engage i n surface bargai ning wth no intent
to reach a contract wth the UFW

(f) S nce on or about January 31, 1978, respondent has refused and
continues to refuse to reduce to witing the terns of agreenents which were
reached by respondent and the WFWduring the course of negoti ations.

(g S nce on or about May 30, 1978, respondent has repudi ated and
continues to repudi ate understandi ngs already arrived at by respondent and the
UFWduri ng the course of negotiations.

(h) S nce on or about May 31, 1978, respondent has conditi oned
bar gai ni ng and continues to condition bargai ning on the resol uti on of the
unfair |abor practice charge of bad faith bargaining filed by the UFWagai nst
r espondent .

(i) S nce on or about July 18, 1978 and continuing to the present,
respondent has unilaterally changed the working conditions of its agricultural
enpl oyees by instituting a new producti on quota systemand a new di sci plinary
systembased thereon w thout bargaining to i npasse or agreenent wth the UFW

(j) S nce on or about August 23, 1978, respondent through its agents
and supervisors including, but not limted to Edward Zol i ni ak, has bypassed t he
UFWby bargaining directly with its agricultural enpl oyees about terns and

2.



condi tions of enpl oyment through letters, |eaflets and personal contact;

(k) S nce on or about August 26, 1978, respondent through letters,
| eaf | ets and personal contact by its supervisors and agents, including, but not
limted to Edward Zol i ni ak and Chuck Kroegel, has threatened, coerced and
intimdated its agricultural enpl oyees who are engaged in an unfair | abor
practice strike including, but not limted to threatening | oss of benefits and
enpl oynent to strikers, and msrepresenting naterial facts about the legality
of the strike.

(1) S nce on or about August 26, 1978, respondent, w thout bargai ni ng
to inpasse or agreenent wth the UFW has unilaterally changed the worki ng
conditions of its agricultural enpl oyees who are engaged in an unfair |abor
practice strike by instituting a newwage rate, newwork rules and a new
vacation policy in order to retaliate against the strikers.

(m S nce on or about August 27, 1978, respondent, w thout bargai ni ng
to inpasse or agreenent wth the UFW has unilateral |y changed conditions at
the housing facility maintained for its enpl oyees including, but not limted to
changing neal tines, limting access, setting a newrental rate and requiring
paynent in advance in order to retaliate agai nst resi dent enpl oyees who are
engaged in an unfair |abor practice strike.

(n) S nce on or about August 26, 1978 respondent has engaged in

surveil | ance and/or created the inpression of



surveil | ance of workers while the workers were engaged in protected
concerted activity.

(o) S nce on or about August 26, 1978, until Novenber 6, 1978,
respondent of fered enpl oyees free roomand board if they refrained from
engaging in protected concerted activity.

(p) S nce on or about August 26, 1978 until Novenber 6, 1978,
respondent unilaterally changed the terns and conditions of enpl oynent for
t hose enpl oyees who worked during the strike by providing themfree room
and board and other benefits in order to di scourage enpl oyees from en-
gaging in protected concerted activity sanctioned by the UFW

(g S nce on or about January 31, 1978, respondent has engaged
and continues to engage in a course of conduct to avoid reaching a
contract through a totality of circunstances including, but not limted
to, the conduct described herei nabove. "

H ndi ngs of Fact

1. Jurisdiction.

Paci fic MushroomFarmis a whol | y-owned subsi di ary of Canpel |l Soup

Gonpany. It is located in San Miteo Gounty, near the town of Pescadero, al ong

Hghway 1. The farmconsists of approxinmately 106 acres, including all

bui | di ngs, vehicles, nachinery, and tool s necessary to spawn, grow, and harvest

nushr oons.

The nushroomgrow ng and harvesting operation entails
4.



the mxing of conpost, placing the conpost in grow ng beds which are Located in
| arge doubl e-ti ered houses, spawning of the grow ng beds, casing the grow ng
beds, harvesting the nushroons, enptying the beds, and preparing the beds and
grow ng roons for a new grow ng cycl e.

The harvested nushroons are sent to Canpbell Soup canning facility
in Sacranento where they are used in Canpbel | Soup products. During all
rel evant tine periods, PM- enpl oyed approxinately 150 to 215 workers.

The parties do not challenge the Board s jurisdiction in this case.
Accordingly, | find that the enpl oyer (PMF) is an agricultural enpl oyer wthin
the neani ng of Labor Code Section 1140.4(c), that the enpl oyees working for PW
are agricultural enpl oyees wthin the nmeaning of Section 1140.4(b), and that
the UFWis a | abor organi zation representing agricultural enpl oyees wthin the
neani ng of Section 1140. 4(f).

2. The Al eged Wnfair Labor Practices.

h Septenber 21, 1977, the ALRB conducted an el ection at PMF. n
Cctober 20, 1977, the ALRB certified the UFWas the excl usi ve bargai ni ng
representati ve of the workers enpl oyed by PM.  h Novenber 10, 1977, the UFW
sent PMF a letter dated Gctober 27, 1977 (QC 2), wherein the UPWregquested a
negotiations neeting wth PMF, and referred to encl osures whi ch consisted of a
request for information (GQC 3), and a noneconomc contract proposal (CGC4).

The letter stated that the econom c proposal woul d be prepared after receipt of
the infornati on request ed.

In aletter to the UFWdated Novenber 17, 1977 (GC 5),
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PMF nanager, E K Zoliniak acknow edged recei pt of the UFWs letter and stated
that they were in the process of gathering infornmation in response to the UFW's
request. He wote that PMF | ooked forward to discussions with the UPWand to
reaching a mutual |y satisfactory col |l ective bargai ning agreenent. He indicated
that PM- woul d contact the person designated by the UFWconcer ni ng accept abl e
dates for the first meeting. Zoliniak sent the UPNrequest for infornation and
contract proposal to the Drector of Enpl oyee Relations for Canpbel | Soup, Pau
Hol br ook, whose office is located in New Jersey. M. Hbl brook t el ephoned

Nor man Jones, the personnel nanager of Canpbell Soup's plant in Sacranento
(under the jurisdiction of which PMF operates), and they deci ded that Jones
woul d coordinate the gathering of the informati on requested by the UFW

Payrol| data fromthe Sacranento plant was conpiled, along wth nuch of the
other requested information; however, the pesticide data was quite vol um nous
and required sone organi zation; therefore, on Decenber 6, 1977, Zoliniak sent
to the UFW87 pages of data (GC 6) which did not include requested infornation
regardi ng pestici des and chemcal s, equi pnent and protective cl ot hing,

nonbar gai ni ng unit enpl oyee benefits, production data, contract rates, and
information pertaining to other PMF col | ective bargai ning agreenents. The data
and infornation did include the nanes, job classifications, social security
nunbers, hire dates, birth dates, and the sex of each enpl oyee in the

bargai ning unit, as well as the nanes and resi dences of the spouses of the
bargai ning unit enpl oyees. PMF sent a copy of a bookl et given to each of its

enpl oyees



describing their insurance benefits and a summary of their savings plan and
pension plan. A so provided to the UFWwere copi es of clains paid on behal f of
PMF s hourly enpl oyees and dependents over the preceding two years and copi es
of Health and Wl fare forns sent by the conpany to the governnent. Zoliniak
described in his cover letter the benefits provided by PMF, including pad
hol i days, vacations, jury duty, and housing. Wth respect to the request for
production data, Zoliniak wote, "V¢ woul d be pleased to di scuss any of the
Itens applicable to our consideration during negotiations. The data requested
In your letter does not appear applicable to our type of operation.” It shoul d
be noted that UFWnegotiator David Burciaga testified at the hearing that the
request for infornmation and the contract proposal sent to PMF by the UFWwere
the sane as those the UFWordinarily sent to other agricultural enployers,
whet her they grow nushroons or not and whether or not they have seasonal
operations. Areviewof the request for infornation does, indeed, reveal that
sone of the requests are obviously inapplicable to the PMF operati on.

In aletter dated Decenber 8, 1977 to PMF (BQC 7), UFWD rector of
Gontract Admnistration, Glbert Padilla, acknow edged receipt of PMF s letters
of Novenber 17 and Decenber 6. He wote that UFWRepresentative David Burci aga
woul d contact PMF regarding "the date on which he can neet to negotiate" and
that in the future any additional infornation should be sent to Burciaga at La
Paz- Keene. URWPresi dent Caesar Chavez sent a letter to PMF dated Decenber 12,
1977 (QC 8), acknow edging PMF s letter of
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Novenber 17, 1977 and expressing his appreciation for PMF s "desire to reach
an agreenent and we | ook forward to our negotiations . "

Regarding the request for pesticide and chemcal infornation, Norm
Jones testified at the hearing that during the nonth of Decenber 1977, an CBHA
i nspection took place at PMF in which pesticide use was covered. Jones was
inforned that sone of PMF s enpl oyees, who were nenbers of the UFWs
Negotiating Coonmttee, participated in the inspection tour. Jones testified
that under the circunstances, he believed the UFWhad sufficient infornation
regardi ng pesticide and chemcal use by the tine the first of the 34
negoti ating neetings was hel d.

The first negotiating neeti ng was hel d on January 31, 1978, at the
DreamInn in Santa GQruz, pursuant to a tel ephone call fromBurciaga to Jones on
January 23, 1978 wherein they nutual ly agreed to that tine and place (see GC
9). The UAWs negotiator was Burciaga. He was assisted by nenbers of the
enpl oyee Negotiating Coonmttee and a note taker. PMF was represented by
Hol brook (Canpell Soup's negotiator for all of its collective bargaini ng
negoti ations throughout the country), Jones, Zoliniak, Ed Hernan (the
Sacranento pl ant manager), and Fel i x Vasquez, an accountant at the Sacramento
plant. The neeting | asted approxi mately two and one-hal f hours. PMF presented
its first counterproposal (QC 10). Each party preferred to tal k about its own
proposal . During the course of the neeting, Holbrook and Burciaga deci ded t hat
as the negotiations proceeded, they would initial specific articles of a

proposal where agreed



upon fully by the parties. There was sone di scussion of the UFWs hiring hall
and good standi ng provisions. The parties agreed that the first contract woul d
only be for one year. M. Burciaga was concerned about "l ocal denands" not
covered by the contract, and the need for the parties to address them e.g., he
nentioned that the workers had inforned himthat the conpany had recently
instituted an al coholic drinking ban on conpany property. He al so nenti oned
that he needed infornati on regardi ng the conpany's policy that certain

enpl oyees who did not |ive on conpany property were paid an additional 30 cents
per hour. The parties arranged for the UPWrepresentatives to tour the PMF
facility after the neeting, and they agreed to neet again for further

negoti ations on March 21, 1978.

Regardi ng the conpany's preparations for the first negotiating
session, M. Holbrook testified at the hearing that he had endeavored to
present the conpany's first counterproposal so as to proceed directly to the
essential differences between the parties and to negotiate those differences
W thout unnecessary distraction. He indicated that he did not favor utilizing
a particular tactic of sone col |l ective bargai ni ng negoti at ors whi ch i nvol ved
preparing a proposal or counterproposal that has nunerous provisions which the
proponent does not deemessential, and which can, during the course of
negoti ations, be given up in exchange for concessions by the other side.

Hol brook said that he preferred to present his first counterproposal containing
provi si ons about each of which he was serious. In order to acconplish that, he
reviened the various contracts that Canpbell's had w th ot her
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uni ons throughout the country, taking fromthemthe basic | anguage he felt both
parties would desire in a contract. He then sought to tailor that basic
| anguage so as to nake provisions applicable to the type of operation utilized
at PMF, also taking into account that PMF is governed by the Agricul tural Labor
Rel ations Act. Hol brook then reviewed the UFWproposal to see if there were any
provisions that PMF coul d agree to at the outset, thereby avoi ding any
unnecessary bargai ning between the parties. He indicated that he edited sone
of the UFWproposal s whi ch were ot herw se unobj ectionabl e. For exanpl e, he
del eted what he felt was superfluous | anguage in the preanbl e cl ause of the UFW
s proposal in drafting PMF s counterproposal. Provisions of the UFWs first
proposal (GC 4} which M. Hol brook endeavored to effect in P\ s first
count erproposal (QC 10) included the foll owng: The recognition clause,
i ncluding Section 1.5, which appears to be taken verbati mfromthe URWproposal
(Article 1, paragraph Q; naintenance of nenbership in the UFWas a condition
of enpl oynent; dues checkoff; the inclusion of |anguage that the "conpany wl |
not interfere wth the right of enpl oyees to becone nenbers of the union"
(Section 2.1), which was simlar to the UPWproposal (Article 1, paragraph D;
I ncl usi on of | anguage that PMF woul d not "take any action to di sparage,
denegrate, or subvert the union" nor would it pronmote any conpeting | abor
organi zation (Section 2.2), which was simlar to the UFWs Article 1, paragraph
E); UWWWaccess to PM,, as long as it was reasonabl e and notice was given;, a
seniority system a posting requirenent and chal | engi ng systemfor a seniority
list; notice to the UFWof
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| ayof fs; a grievance and arbitration procedure; a nondiscrimnation cl ause
approved by the EEQC a provision for a UPWbul I etin board; and a cl ause
allowng federal and state incone tax deductions.

M. Holbrook testified that in drafting PM- s first
count er proposal , he chose not to exercise his right to wthdraw any of the
exi sting benefits already available to PMF enpl oyees, and that it was his
belief that the UFWcoul d accept everything in his first counterproposal
because ot her uni ons w th whom Canpbel | had contracts had accepted simlar
provi si ons.

After adjourning the first bargai ni ng session, which had been
amcabl e and productive, the UFWrepresentatives toured PM-, and the fol | ow ng
day (February 1, 1978), PMF sent to the UFWi nformati on concerni ng contract
wor k whi ch had been requested during the first neeting (QC 11). PW' s
transmttal letter endeavored to explain the information that was set forth in
the production records, and invited UFWnegotiator Burciaga to call upon PMF s
M. Zoliniak if he had any questi ons.

The parties had 33 nore negotiating sessions during the succeedi ng
nonths until they were successful in their nutual efforts to enter into a
col |l ective bargai ning agreenent. The two year contract (R 14) was agreed to on
Novenber 3rd, ratified by the workers, and signed by the parties on Novenber 6,
1978.

It is not necessary to discuss each of the succeedi ng 33 bargai ni ng
sessions and the many counterproposals in detail nor is it necessary to nmake
findings regarding the evidentiary facts pertaining to each of those sessions
and counterproposals. The ultimate fact is that in viewof the totality of
ci r cunst ances

11.



related to both parties' bargaining conduct, | find that there was a good faith
effort by both parties to reach a coll ective bargai ning agreenent. Both
parties expended substantial tine and effort to achieve that goal. Both
parties engaged in "hard bargai ni ng" regardi ng various provisions they sought
toinclude in or exclude fromthe anticipated contract. Both parties, as
frustrati ons nount ed, endeavored to apply pressure to soften resistance. For
exanpl e: After eight bargaini ng sessions and the exchange of several witten
proposal s and count er proposal s, the UFWfiled an unfair |abor practice charge
agai nst PMF on May 24, 1978, alleging that PMF was not bargaining in good faith
wth the UFW after the thirteenth bargai ni ng session and t he exchange of
several nore witten proposal s between the parties, a workers' petition to PW,
a UFWthreat of a boycott of Canpbell Soup's products, and a drop-off in

nushr oom pi cki ng efficiency, PMF pronmul gated a witten nenorialization of its
pi cki ng production guidelines and a rel ated picking efficiency procedure (R 8),
whi ch was presented to and di scussed wth the workers and the UFWon July 18
and 19, 1978; after the fourteenth bargai ni ng session and anot her

count erproposal, the UFWfiled an anendnent to its unfair |abor practice
charge, alleging that PMF unilateral |y changed the working conditions by virtue
of its having instituted the aforenenti oned pi cking productivity system
thereby refusing to bargain in good faith; subsequent thereto, the parties
exchanged additional witten counterproposals, and at the twentieth bargai ni ng
session, on August 23, 1978, the union wal ked out, and sanctioned a previously
threatened stri ke whi ch conmenced at

12.



approxi mately 9:30 a.m on August 26, 1978, and lasted until the contract was
signed on Novenber 6, 1978, immediately after the strike was declared, all of
the hourly enpl oyees | eft PMF property; a picket |ine was forned and
conti nuously naintained around the perineter of the farm wthin a day of the
strike, salaried enpl oyees fromother Canpbell Soup facilities arrived at the
farmto performoperational tasks; PMF inplenented changes in the canp rul es
(many nal e enpl oyees lived in barracks on the farn), banni ng the possessi on of
firearns and the use of al coholic beverages (enpl oyees' |iving quarters and
| ockers were searched), the striking enpl oyee residents had to display new y-
I ssued identification cards when passing through the entrance to the farm no
guests were all owed, enpl oyees were required to pay cash for neals and rent of
$16 per week in advance, certain areas in the canp conpl ex where restricted to
striking enpl oyees, tine limtations were i nposed regardi ng enpl oyees' use of
the canp's eating and bathing facilities; striking enpl oyees were no | onger
provi ded a breakfast neal; PMF refused to pay vacation pay to striking
enpl oyees while they were not on the active payroll; sonetine between August 28
and Septenber 5, 1978, PMF granted pay raises to its hourly enpl oyees wor ki ng
subsequent to August 26, 1978 (see GQC 79); on Septenber 8, 1978, the UFWTfil ed
additional unfair |abor practice charges against PMF, PMF filed an action in
the San Mateo Gounty Superior (ourt seeking an injunction against the UFW PWF
took pictures of the picket |ine activity which were utilized, according to
PMF s representatives, in support of its injunction request; after the twenty-
third
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negoti ating session (negotiations had resuned on Septenber 151, the URWagai n
threatened PM wth a national boycott of Canpbell Soup's products. After 11
nore negotiating sessions, the parties reached agreenent, the contract was
signed, the strike ended, and the canp rules instituted during the strike were
resci nded.

The facts set forth above include ny findings in this case. | wll
proceed to anal yze those facts, anplify themand nake further findi ngs where
appropriate, and di scuss sone of themin greater detail in the succeedi ng
section of this Decision wherein | set forth each specific allegation contained
in General (ounsel 's conpl aint, anal yze it, and cone to a concl usi on.

Anal ysi s and (oncl usi ons

A D d Respondent refuse to bargain on nandatory subjects of
bar gai ni ng?

General ounsel has failed to prove this charge, and it is therefore
dismssed. | find that Respondent did bargain on all nandatory subjects
relevant to the parties' negotiations, such as union security, hiring,
seniority, |eaves of absence, grievance and arbitration, wages and fringe

benefits, etc. In NLRBv. Anerican National Insurance ., 343 US 395, 404

(1952), the Suprenme Court said, "The Act does not encourage a party to engage
infruitless narathon discussions at the expense of frank statement and support
of his positions." In the case at hand, there were 34 negoti ati ng sessi ons,
during which the parties discussed, at great length, all mandatory subjects of
bargai ning, as well as permssive subjects (local issues were of great concern
to enpl oyee nenbers of the UFWnegotiating tean). The
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Agricultural Labor Relations Act (ALRA) inposes on enpl oyers and uni ons the
duty to bargain collectively in good faith with each other (see Sections 1153
(c) and 1154 (c)). Labor Gode Section 1155.2(a) defines the duty to bargain in
good faith as the perfornmance of the nutual obligation of the parties to neet
at reasonable tines and confer in good faith wth respect to wages, hours, and
other terns and conditions of enpl oynent, or the negotiation of an agreenent,
or any questions arising thereunder, but such obligation does not conpel either
party to agree to a proposal or require the making of a concession. N.RBv.

Gorge P. Rlling and Sons Gonpany, 119 F2d 32, 37, 8 LRRM557 (3rd dr. 1941),

stipulates, "There nust be common w llingness anong the parties to di scuss
freely and fully their respective clains and denands, and when these are
opposed, to justify themon reason. "

Inthis case, both parties attenpted to be firmon nany of their
positions, but both parties did, indeed, discuss wth reasonable anplitude all
nandat ory subjects of bargaining, proffering their clains, demands, and reasons
t heref or.

B. DO d Respondent unreasonably delay in providing infornation
inits possession to the URVR

Oh this issue, the evidence preponderates in favor of Respondent,
and therefore the charge is dismssed. PM responded w th reasonabl e
pronpt ness and diligence to the UFWs initial witten request for information.
PMF s 87 pages of information and data and the summary bookl ets regarding the
conpany' s i nsurance benefits, savings plan and pension plan were sent to the
UFW
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ei ght weeks prior to the first negotiating session. The UFWs initi al
information request was in the nature of a formrequest that the uni on
ordinarily sent to all conpanies. Uder the circunstances, sone of the
requests were not relevant to the PM- operation. General Gounsel contends that
Respondent was dilatory in providing the union wth the information it needed
to bargainintelligently, however, | find that PMF s response to the union's
requests for infornation throughout the bargai ning rel ati onshi p was not

unr easonabl e under the circunstances. The | aw does not require an enpl oyer to
provi de infornati on sought by a union during negotiations in witten form The
information may be provided during the bargai ni ng sessions thensel ves. See

Inter-Polyner Industries, Inc., 196 NLRB 729, 762 (1972). A so, an enpl oyer

nay satisfy its legal requirenents to provide informati on by sinply naking
docunents avail able to the union for copying. dncinnati Seel Casting Go., 86

NLRB 592 (1949). In the case at HAND, PMF s negotiators and staff nade

reasonabl e efforts to conply wth the union's infornmati on requirenents. UFW
representati ves were given the opportunity to and did tour the farmat |ength
nore than once, asking questions and receiving answers regarding the operation.
PMF expended consi derabl e man hours in supplying information to the UFW in
witing, orally, and visually. URWnegotiator Burciaga testified at the
hearing that the conpany al ways responded to his questions and provided the
infornation that was requested. PMF did refuse to respond to the UFWs request
for information regarding benefits for individual nonbargai ni ng enpl oyees.
However, Respondent was not
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legally required to furnish that information. No presunption of rel evance
attaches to a request for information regardi ng enpl oyees outside the

bargaining unit. General Hectric (., 199 NLRB 286, 288 (1972). Uhder the

NLRA, information concerning nonunit enpl oyees is usually deened rel evant only
when there is a show ng of sore i nterchange between unit and nonunit enpl oyees,
or where there is an indication that nonunit enpl oyees are performng unit
work. Brookl yn Lhion Gas Gonpany, 220 NLRB 197 (1975); NLRB v. odyear
Aerospace Gorp., 388 F.2d 673 (6th Ar, 1968). In NLRBv. Vestern Hectric,
559 F. 2d 1131 (8th dr. 1977), the court held that there was no violation of

NLRA Section 8(a)(5) for failing to provide infornati on concerni ng
nonbar gai ni ng unit enpl oyees where the transfer of unit enpl oyees to that group

was not immnent. Gonnecticut Light and Power Gonpany, 220 NLRB 967 (1975),

hel d, "Were a union requests infornation pertaining to individuals not in the
bargaining unit, it bears the burden of establishing that the infornation is
necessary and rel evant for purposes of bargai ning for enpl oyees in the
bargaining unit.” In our case, that burden has not been net. Qur case is

di stingui shabl e fromthose in which the uni on sought infornation on nonunit

enpl oyees because of an indication that the enpl oyer was erodi ng the bargai ni ng

unit. (For exanple, see Tenpl e-Eastex, Inc., 228 NLRB 203 (1977) and the

General Hectric . case cited earlier.) Nor was our case one in which the

infornation was required to substantiate a union's belief that the enpl oyer was
subcontracting work in violation of the contract. Fawcett Printing Gorp., 201

NLRB 964 (1973).
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PMF provi ded the UFWw th descriptions of its benefit plans in both
English and in Spanish. The circunstances did not require PMF to submt to the
Lhi on individual benefit information for all of its nonbargai ning unit
enpl oyees.

C Vés PWF adanant about conpany bargai ning princi pl es w t hout
gi ving the UFWspecific reasons therefor?

The transcripts covering the 50 days of hearing in this case include
a substantial anount of testinony regarding PMF s assertion of its principles
I n opposition to certain UFWproposal s such as uni on shop or the good standi ng
clause. | find that PMF, in all cases, adequately specified the reasons for

its position. In Church Point Wiol esal e Gocery (., Inc., 215 NLRB 500 (1974),

the enpl oyer repeatedly stated that it opposed union security on the basis of
"principle" and that it woul d not agree to anything which mght force enpl oyees
tojointhe union. It also firmy opposed dues, checkoff and the union's
seniority proposal. The Board ruled that in viewof the fact that the enpl oyer
had nade concessions in other areas, the refusal of the enpl oyer to recede from
its firmy-held principles agai nst union security, checkoff, and seniority

could not be equated wth bad faith bargaining. Smlarly, in WOE Radio, Inc.,

209 NLRB 181 (1974), the enpl oyer consistently rejected the union's request for
a union shop or an agency shop, explaining that it was opposed to union
security provisions as a matter of principle. The Board found that the
enpl oyer was engaged in hard bargaining and that its unconpromsing position
wth respect to certain issues did not amount to bad faith bargaining. In
Frick Go., 161 NLRB 1089 (1966), the Board
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found that there was no refusal to bargai n based on the enpl oyer's statenent
that the conpany was "fundanental | y opposed” to a uni on shop, even though the
conpany had aired its adamant position in the | ocal newspaper. See al so,

MQil Il och Gorp., 132 NLRB 201 (1961). In the case before us, PMF nade nunerous

concessions during the course of bargaining in areas including union security,
the grievance procedure, health and safety, famly housi ng, vacation policy,
the discrimnation clause, and the hiring procedure. PM had the |egal right
to assert its principles to inpasse wthout violating the Act on nandatory
subj ects of bargaining, including union security, hiring, and the
admnistration of benefit plans. See NLRB v. Anerican National Ins. (o., 343
US 395 (1951).

During negotiations, the UAWadopted a firmposture wth respect to
vari ous subjects, including the union shop, the good standing clause, a hiring
hal |, workers' security, and adoption of its own nedical plan, penion plan, and
the Martin Luther King Farmworkers' Fund. | note that the NLRB has stated that
the union's own conduct is a relevant factor in determning whet her an enpl oyer
has engaged in surface bargaining rather than | awful hard bargai ning. See WOE
Radi on, Inc., supra; Unoco Apparel, Inc., 208 NLRB 601 (1974); Gontinental Nut
., 195 NLRB 841 (1972). In the Lhoco Apparel case cited above, the Board

concl uded that the conpany, whi ch had made concessions to the union, but which
stood firmwth respect to financial natters, had not engaged in surface
bargai ning. This charge i s di sm ssed.
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D DOd Respondent refuse to present any counterproposal s to the
UFW's bar gai ni ng proposal s?

The evidence clearly established that PMF submtted its first
witten counterproposal to the UFWat the first negotiating session on January
31, 1978. It submtted its second counterproposal on My 3, 1978, its third
count erproposal on June 5, 1978, and additional witten counterproposal s on
July 12, August 15, 18, 19, 20, 23, Cctober 12, 14, 18, 24, 25, 26, 27 and
Novenber 2, 1978. The counter proposal s were reasonably responsi ve and tinely
under the circunstances of this case. The evidence preponderates in favor of
Respondent on this issue, and therefore the charge is di smssed.

E DO d Respondent engage in surface bargaining wth no intent to
reach a contract wth the URV/®

Wiere an enpl oyer is charged wth failing to bargain in good faith,
the issue is whether the enpl oyer bargained wth a sincere attenpt to adj ust
differences and reach a common ground of agreenent. This determnation nust be
based on reasonabl e i nferences dranwn fromthe totality of conduct evi dencing
the state of mnd wth which the enpl oyer entered into and participated in the
bargai ni ng process. N.RB V. Insurance Agents International Union, 361 US

477, 45 LRRM 2704 (1960). The yardstick |aid dow for neasuring "good faith"

Is not rigid, but necessarily has neaning only inits application to the
particular facts of a particular case. N.RB v. Anerican National |nsurance

Conpany, 343 U'S. 395, 30 LRRVI2147 (1962).

In our case both General (ounsel and Respondent stressed
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totality of conduct as the standard to whi ch we shoul d neasure the good faith

of Respondent with respect to PMF s negotiations wth the UPW Indeed, it is
wel | settled that totality of conduct of the parties is the standard by which
the negotiations are tested. NRBv. General Hectric Gonpany, 418 F2d 736
(2nd dr. 1969), cert den, 397 US 965 (1970); NLRB v. Sevenson Brick & Bl ock
., 393 F2d 234 (4th dr. 1968); WOE Radio, Inc., 209 NLRB 181 (1974).

In the case of Mdwest Casting Gorp., 194 NLRB 523 (1971), the

Board' s decision on the issue of bad faith negotiating was based upon a
scrutiny of the overall context w thin which the bargai ning occurred. In that
case the conpany had wthdrawn its entire counterproposal fromthe table m dway
through the negotiati ons because it had becone frustrated wth the union. The
conpany subsequently reinstated its counterproposal. The Board di smssed the
charge, adopting the trial examner's finding that "in overal |l context, we do
not regard the conpany's wthdrawal of its entire contract proposal . . . as a
refusal to bargain or as evidence of bad faith bargaining. ... In bargaining,
parties frequently resort to various ploys but such noves nust be appraised in

overall context." (194 NLRB at 531.) In the case of Vebb Punp & Supply, Inc.,

167 NLRB 224 (1967), the Board refused to focus on the events of one bargai ni ng
sessi on wherei n the enpl oyer nade no proposal s and stated that the "union coul d
strike until hell freezes over." (167 NLRB at 226.) In viewof the fact that
negoti ati ons between the parties subsequently resuned, and in |ight of evidence
that the enpl oyer had nade econom c concessi ons
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and had submtted requested infornmation to the union, the bad faith bargaining

charge was dismssed as groundl ess. The facts of WOE Radio, Inc., supra, and

our case include sone simlarities. Both cases deal wth the negotiations of a
first contract between the union and the conpany. |n WILE the negoti ations
span an ei ght-nonth peri od conmencing during a brief neeting in Septenber 1972,
at which tine the union presented a proposed contract to the enpl oyer. The
parties net again on Qctober 18, 1972, at which tine the enpl oyer's negoti at or
comented that the union's proposed contract appeared to be nore appropriate
for a large broadcasting conpany than for a snall one |ike respondent's, and
further observed that the union had shown no awareness in its proposal of
respondent' s specific operational procedures and practices (209 NLRB at 182-
183).

In our case, in Novenber 1977 the UFWpresented to PMF a proposed
contract which was simlar to contract proposals the UFWhad sent to ot her
agricultural enpl oyers, and whi ch appeared to be nore appropriate for a
seasonal operation, which was not appropriate for PMF s nushroom grow ng
oper at i on.

In the WOLE case, the conpany negotiator told the union that he
woul d draft a counterproposal ; however, on Novenber 22, 1972, he wote to the
uni on that:

"To draft a proposal to the nonstrosity you proposed to the Conpany

is a considerabl e undertaking. You are apparently not sincerely

interested in the particular situation of WOUE, and | am not
interested in spending ny tine and WOUE s noney in doi ng your work.

Hence, pursuant to your request, we wll schedule a neeting wth you

and tell you what is wong wth your proposal and you can draft a
nodi fied proposal to neet WOLE s situation.” 209 NLRB at 183,
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A though the parties nmet tw ce nore during Decenber, it was not until January
13, 1973 that WOE presented its first witten counterproposal. Despite the
appr oxi mate two-nonth delay in presenting its counterproposal, the NLRB

di smssed the refusal to bargain and surface bargai ni ng charges agai nst WIUE
Radi o, and adopted the finding that in light of the entire course of the
negoti ati ons, whi ch included a nunber of conpany concessions, the enpl oyer's
conduct did not amount to bad faith bargaini ng.

In the case at hand, PMF negotiator Paul Hol brook tol d the URWat
the negotiating session on May 17, 1978 that he could not respond to the URW/'s
57 page proposal submtted on May 9, 1978 (QC 20); however, PMF furnished a
third counterproposal |ess than three weeks later on June 5, 1978, which the
UFWpreferred not to discuss at the next negotiati ng session on June 29, 1978.
Qher than this brief period, | find that PMF diligently submtted appropriate
count erproposal s to the UFW and that PM- manifested a wllingness to, and did
I ndeed, neet wth the UAWon a reasonably regul ar basis, and that PW
negoti ators reasonably endeavored to explain to the UFWwhy PMF was taking
certain positions and, noreover, that PMF nade reasonabl e significant novenent
on many of its positions.

PMF engaged in hard bargaining, as did the UFW wth respect to
certain issues about which it felt strongly, e.g., union shop, good standi ng,
admnistration of benefit plans, but the preponderance of the evidence is that
PMF did not adopt atake it or leave it bargaining posture wth respect toits
contract proposals. Follow ng submssion of its original proposal
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on January 31, 1978, PMF submitted nunerous counterproposal s contai ni ng
significant novenent in such areas as | eaves of absence, union security,
wages, the grievance and arbitration procedure, vacation policy, the
discrimnation clause, the recognition clause, hiring procedures, incone tax
deductions, health and safety, and famly and seniority provisions.

| do not agree wth General Gounsel's assertion chat PMF was
dilatory inits tactics and that it was engaging in surface bargai ning for the
pur pose of undermning the UFWs position wth PMF s enpl oyees. The evi dence
at the hearing established that as early as Decenber 22, 1977, PMF negoti at or
Paul Hol brook sent to PMF s vice-president of personnel an anal ysis of the
UFWs initial proposal and a prelimnary draft of PMF s initial proposal, so
that they could be reviewed. Wereas the UPWs initial proposal was its
standard formcontract proposal which contenpl ated a seasonal operation, M.
Hol brook' s proposal was specifically drafted for the type of operation that
exi sted at Pacific MishroomFarns. There may have been sone probl ens wth
respect to nutual |y satisfactory negotiation neeti ng dates and preparation for
upcomng negoti ati on sessions during the 10-nonth period of negotiations in our
case; however, those problens, nore often than not, were caused by the
inability of both parties' personnel to devote thensel ves vigorously, on a
full-tine basis, to the rigorous nental and physical demands of the collective
bar gai ning process in this case. The evidence preponderates in favor of the
concl usion that Respondent nade a good faith effort to reach an agreenent wth
the UF\Wand that it went at |east half
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way in the give and take of that process.

General Gounsel argues inits brief that Respondent "created a
negat i ve bargai ni ng at nosphere;" however, based upon ny observations of the
W tnesses and scrutiny of the vol umnous docunents presented during the 50 days
of hearing in this case, | amconvinced that Respondent neither intended nor,
in fact, created such an atnosphere. There nay very wel |l have been sone
aggressi ve and even hostil e exchanges at sone of the | ong, and soneti nes
frustrating negotiati ng sessions, but, | ampersuaded that Respondent's
representatives went at least half way in their efforts to be acconmodati ng and
to reach a mutual |y sati sfactory col |l ective bargai ni ng agreenent wth the UFW
d nder the circunstances, this charge is di smssed.

F. DO d Respondent refuse to reduce to witing terns or agreenents
whi ch were reached by Respondent and the UFWduring the course of negotiati ons?

The facts in this case establish that PMF negotiator Hol brook and
UFWnegot i at or Burciaga decided at the first bargai ning session on January 31,
1978, that as the negotiations proceeded they would initial specific articles
of the proposal where agreed upon fully by the parties. During the succeedi ng
33 negoti ating sessions, there were occasional periods of frustration and
acrinony, but | found little convincing evidence that Respondent did not, in
good faith, attenpt to adhere to that promse. ALRA Section 1155. 2(a)
specifies that a violation of the Act occurs when a party refuses to execute a
"witten contract incorporating any agreenent reached if requested by either
party, but such
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obligation does not conpel either party to agree to a proposal or require the
nmaki ng of a concession.” As indicated earlier in this Decision, the parties
did execute a witten contract incorporating their agreenent. At one point
during the negotiations, the UFWsuggested that the parties put their
disagreenents in witing. Respondent declined. There was sone evi dence that
Respondent refused to initial portions of some of the various proposal s and
count erproposal s wthout first reaching agreenent on an entire section;
however, | find that the totality of the conduct of Respondent was such t hat
those isolated incidents did not constitute bad faith on the part of Respondent
wthin the neaning of the Act. Unhder the circunstances, this charge is

di sm ssed.

G DO d Respondent repudi ate understandi ngs already arrived at by
Respondent and the UFWduring the course of negoti ati ons?

General ounsel has failed to present sufficient evidence to support
this charge; therefore it is dismssed. As indicated earlier in this Decision,
during the I ong and rigorous bargai ning process in this case, there were sone
probl ens encountered by both parties wth respect to accommodati ng each ot her
regardi ng schedul i ng of neetings, presentation of proposals, etc.; however,
there were as many, if not nore, instances where the UFWfound it necessary to
change or cancel a negotiating session and/or failed to produce a docunent it
had prom sed and/or changed its mnd regarding the topic of discussion at a
negoti ating sessi on.
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H Od Respondent condition bargaining on the resolution of the
unfair |abor practice charge of bad faith bargaining by the UFW agai nst
Respondent ?

The evi dence presented on this issue included the follow ng: The
parties had a negotiating session on Friday, Septenber 15, 1978, Saturday,

Sept enber 16, 1978, and Sunday, Septenber 17, 1978, which was the day before
this hearing was schedul ed to coomence. PMWF s chief negotiator Hol brook was
reguired to | eave the negotiating session on Septenber 17 in order to neet wth
| egal counsel to prepare for the hearing, so he left M. Jones to continue
bargai ning wth the UFWrepresentati ves. After Hol brook | eft, Jones told the
UFWnegoti ators that he needed sone tine to study the situation to see if they
could cone up wth sonething. He pointed out that it was a shame that there
were 218 people out on strike, that there was a period of two to three weeks
comng up during which the parties would be tied up in the hearing, and he
suggested that the charges be dropped, that they get the peopl e back to work,
and get a contract. There was no evidence that PMF ever conditioned further
negotiations on the droppi ng of the charges. In fact, PMF negotiating

per sonnel cancel | ed pre-hearing conferences wth their | egal counsel in order
to bargai n through the weekend i nmedi at el y precedi ng conmencenent of the
hearing. Later, during the course of the hearing, PMF agreed to periodic
hearing recesses in order to negotiate. During the intensive negotiations in
Cctober at union headquarters in La Paz, M. Hbol brook nentioned to M. Chavez
that he assuned the charges woul d be dropped if a contract was agreed
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upon. M. Chavez responded that he did not know about the charges, and that he
woul d have to check with his attorneys. M. Hbol brook continued to negotiate in
t he succeedi ng days and did not reassert his concern about the pendi ng charges.
There was credi bl e evidence that Caesar Chavez, when told that sone PMF

enpl oyees bel i eved contract settlenent was being hel d up because PMF wanted t he
charges dropped, clarified that as far as he (M. Chavez) was concerned, that
was not the case and that he woul d strai ghten out the msunderstanding. The
evi dence conpel s me to conclude that this charge be di smssed.

I. D d Respondent unilaterally change the working conditions of its
agricultural enpl oyees by instituting a new producti on quota systemand a new
di sciplinary systembased thereon w thout bargaining to i npasse or agreenent
wth the UP/2

The evidence on this issue established that for nany years PW
nai ntai ned a production target for nushroom pi cki ng of approxinately 45 to 50
pounds of nushroons per hour. PM naintai ned a record-keepi ng syst em and,
where renedi al action was warranted, it counsel | ed | ow achi evi ng wor kers.
Curing the weeks preceding July 18, 1978, PMW personnel becane aware of a drop-
of f in nushroom pi cking production. In response to that drop-off, PMF
promul gated a witten nenorialization of the producti on gui delines which had
previously been infornally in effect. The man who drafted the witten docunent
(bilingual personnel supervisor Chuck Kroegel) testified credibly that he
attenpted to put in witten formthe procedure that had been explai ned to him
at the beginning of his enpl oynent wth PMFin August 1977. He al so
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sought input fromfarmnmanagenent personnel at the tine he drafted it. The
original nenorialization was drafted on July 15 (R 8) and given to two UFW
negotiating coomttee nenbers on July 18 and di scussed with the UFWat the
negotiating session on July 19, at which tine the UFWrepresentatives of fered
suggest i ons whi ch were i npl enented by PM~. For exanpl e, a UFWnegoti at or
suggest ed a doubl e-card punch systemso that the worker woul d know hi s
production status, and the conpany inpl enented that suggestion. Based upon
enpl oyee and UFWi nput, PMF produced a second nenorial i zati on of the efficiency
procedure (R 9) which endeavored to anend R 8 to conformto the product of the
parties' discussions regarding the system A the next negotiating session on
August 15, 1978, the UFWdid not nention the efficiency procedure systemnor at
any subsequent neeting was the issue raised by the UFW

There was no evidence in this case that the promul gation of the
witten procedure had an actual inpact on the working conditions or the workers
at PM. | find that PMF did not violate the Act nor did it undermne the
bargai ning strength of the UFWby its having codified in witing its infornal

past practice regarding production efficiency. In Sratford Industries, Inc.,

215 NLRB 682, 686 (1974), an enpl oyer's posting of changed hol i day wor ki ng
hours did not violate the NLRA when the change substantially conforned wth

past practice. Pacific Desel Parts Gonpany, 203 NLRB 820 (1973), Bates

A ywod ., Inc., 174 NLRB 1096 (1960), and Mssissippi Seel Gorp., 169 NLRB

647 (1968) support the proposition that when enpl oyer actions have no real
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i mpact on work conditions, such actions do not violate the | aw

In V@&l d Manufacturing Gonpany, 176 NLRB 839 (1969), the enpl oyer was

hel d not to have violated Section 8(a)(5) when it changed its production
averages to correspond with new wage rates where the change was in line with
past practices and did not increase the production required of enpl oyees in

order to neet the newwage rate. In Durfee's Television Cable ., 174 NLRB

611 (1969), the enpl oyer did not-violate Section 8(a)(5) by not bargai ni ng over
i npl enentation of production standards where the uni on never effectively
reguest ed production, bargai ning, and, indeed, appeared to have acqui esced.

The evi dence supports Respondent’'s argunent that its witten
nenorialization of its production target represents nerely flexibl e guidelines,
not rigid quotas. A though the witten guidelines suggest that a worker be
counsel led if he falls bel ow an average of 45 pounds per hour for nore than
three days in a week, the actual practice is apparently nore lenient. In
practice, it isonly if awrker falls belowthe target average for tw weeks
that the worker is counselled and placed in a training group. The records in
evi dence show that production efficiency has increased since the inpl enentation
of the system(R 31). The evidence established that although the procedure was
placed into witing in July of 1978, PMF has yet to i ssue a warning noti ce.

In Matl ock Truck Body & Trailer Corp., 217 NLRB 347 (1975), the

Board ruled that a conpany did not commt an unfair |abor practice when it
unilateral |y established a new production
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guota. The forenan inforned the enpl oyees that they were to increase their
production fromthree truck sides per shift to five sides per shift, and he
var ned t he enpl oyees that any who did not w sh to cooperate shoul d | ook for
other jobs. The Board found that this new production quota represented a
target for the workers and rul ed that the enpl oyer had the right to establish
such a target.

General ounsel has failed to prove by a preponderance of the
evidence that the witten guidelines pronul gated by PM- in July of 1978
represent an illegal unilateral act. Frstly, the evidence does not
preponderate in favor of the conclusion that the witten guidelines effected a
significant change; secondly, the evidence supports the conclusion that the
witten guidelines have not been adhered to rigidly and that they nerely
establish a target, and the fact that no warning noti ces have been i ssued
bel i es any assertion that PM- was seeking to undermne the UFWs position wth
its enpl oyees. The fornalization of the guidelines was in response to a
pi cki ng production drop-off, and the matter was di scussed on several occasi ons
prior to July 19, 1978, including March 21, 1978, My 3, 1978, and on April 12,
1978, when the UFWproposed in its | ocal demands (QC 14, page 5) that the
recor d- keepi ng systemcease. PM rejected the denand and the UFWdropped it in
its next proposal (GQC 20, under Picking). Additionally, the picking efficiency
systemwas included in PMF s work rules (QC 26, item2(n)), which the UFW
accepted. Al of the above supports the conclusion that even if the witten
nenori al i zati on were construed to be a "change", the anount and
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qual ity of the dial ogue between PMF and the UFWregarding it conpel s the
conclusion that PMF did not violate the Act. See Jefferson Chem cal

Gonpany, Inc., 200 NLRB 996 (1972). This charge is di smssed.

J. D d Respondent bypass the UFWby bargaining directly with its
agricul tural enpl oyees about terns and conditions of enpl oynent through
letters, leaflets, and personal contact?

The NLRB has condemmed communi cations by an enpl oyer whi ch attenpt
to bypass the union and deal directly wth the enpl oyees, or whi ch have the
pur pose of disparaging the union and undercutting its bargai ning strength;
however, an enployer is not forbi dden to respond to questions from enpl oyees
concerning what has transpired at the bargaining table. See General Hectric

., 199 NLRB 286 (1972).

PMF farmmanager Zoliniak responded in witing to a petition and
letter fromthe workers prepared under the auspi ces of the UFWdated June 3 and
4, 1978 (QC 29) in a letter dated June 8, 1978 (QC 30) and a subsequent |etter
dated June 23, 1978 (R5). WWnegotiator Seeg testified that she saw bot h of
those letters fromZoliniak before the next negotiating session on June 29,
1978, and at that tine, she objected to neither of themnor to the fact that
the conpany was responding directly to the workers' communi cations.

h Septenber 6, 1978, PWF s chief negotiator Hol brook sent a letter
(QC55) to a negotiating comttee representative in response to the petition
of the conmttee dated August 29, 1978 (QC 52), which had been prepared by UFW
representative
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Seeg. A the next negotiating session between the parties on Septenber 15,
1978, neither Ms. Steeg nor any other representative of the UFWor the workers
objected to the letter or to the fact that Hol brook was responding directly to
the Negotiating Commttee representative.

The content of both letters fromPM- was informative wth respect to
the conpany' s position, and they endeavored to respond to the witten
comuni cations to the conpany fromthe workers. The conpany letters did not
attenpt to bargain directly wth the enpl oyees. The letters did not disparage
the UFWnor did the conpany of fer workers special benefits for abandoni ng the
strike nor could they be understood as threatening or intimdating to the
enpl oyees. ALRA Section 1155 provides that an agricultural enpl oyer has the
right to express its views or opi nions to the enpl oyees provi ded that such
expression contains no threat of reprisal or force or promse of benefit.

General ounsel presented sone evi dence regarding oral statenents
nade by PMF bilingual personnel supervisor Kroegel to UFWnegotiati ng coomttee
presi dent Sal vadore Anezquita. The statenents were nade on a Saturday
afternoon, wthin the last two weeks of the strike. Kroegel was talking to
sone of the striking workers, including nenbers of the Negotiating Commttee at
the entrance to the farm M. Anezquita testified that Kroegel said at that
tine the only thing hol ding up a contract was a di spute over URWproposal s
called "Martin Luther King, Jr. Farmworker Fund" and "dtizenship Participation
Day." Anezquita stated that there were other things which were still pending,
and a bri ef

33.



di scussi on ensued in the presence of approxi nately 15 striking workers on
that issue.

The evi dence established that the UPWnegotiated wth PMF by using
its own staff negotiators, as well as a Negotiating Coomttee conprised of
appr oxi matel y 50 PM- enpl oyees. Additional |y, enpl oyees who were not
Negotiating Cormttee nenbers were able to be present at negotiating sessi ons
when they so desired. There was substantial dial ogue between PMF nanagenent
personnel and its enpl oyees, particularly since the striking enpl oyees
nai ntai ned a 24-hour picket around the farmand many of themlived in the canp
on the farm The evidence General (Gounsel has presented to support his charge
of bypassing the UPWdoes not tip the scale in his favor. After the nany
nont hs of communi cati on between the conpany and its workers via the negotiati ng
sessions, nornmal social intercourse, and the continuing relationshi p between
the conpany and its striking enpl oyees, the di scussion which occurred at the
farmentrance between Kroegel and Arezquita during the | ast stages of the
bar gai ni ng sessions was not unreasonabl e under the circunstances and coul d not
have the effect of undercutting the union's strength wth the workers nor coul d
it be viened as an attenpt to bypass the union and negotiate directly wth the
workers. Therefore, this charge is di smssed.

K DOd Respondent through letters, leaflets and personal contact by
its supervisors and agents, including, but not limted to, Edward Zolini ak and
Chuck Kroegel, threaten, coerce, and intimdate its agricultural enpl oyees who

were engaged in an unfair |abor practice strike, including, but not limted to
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threatening | oss of benefits and enpl oynent to strikers, and m srepresenting
naterial facts about the legality of the strike?

The record in this case does not include convincing evidence
supporting this charge; therefore, the charge is di smssed.

General (ounsel argues that GC 54 (a letter fromfarm nanager
Zoliniak to the workers dated Septenber 5, 1978) violates the ALRA because it
specifically offered a wage raise to the enployees if they would return to
work; therefore, it should be construed as offering special benefits for
abandoning the strike. | disagree. This correspondence was in response to
witten and oral communi cations fromthe Negotiating Coomittee and ot her
enpl oyees wth respect to the status of the negotiations. Considering the
ci rcunst ances under which GC 54 was dissemnated and its contents, the purpose
and the spirit of the ALRA were not viol at ed.

L. DO d Respondent, wthout bargaining to i npasse or agreenent wth
the UFW unilaterally change the working conditions of its agricultural
enpl oyees who were engaged in an unfair |abor practice strike by instituting a
new wage rate, new work rules, and a new vacation policy in order to retaliate
agai nst the strikers?

As set forth earlier in this Decision, commencing August 26,
1978, PMF enpl oyees struck and pi cketed the farm Respondent brought in
tenporary replacenents in an attenpt to continue operations during the
strike, and eventual |y, several striking enployees returned to work. PMW
never hired permanent strike repl acenents.
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Soneti ne between August 28 and Septenber 5, 1978, PMF nanagenent
nade the decision to and did grant a wage increase in accordance wth the
conpany' s last proposal offered to the Lhion at the bargai ning tabl e on
August 23, 1978.

Respondent contends that the wage increase was | awful because it
foll oned a bargai ning i npasse and, noreover, assumng arguendo, that inpasse
had not been reached, the inpl enentati on of the wage proposal was | aw ul
because it was consistent wth past policy and procedure. The evi dence
conpel s ne to conclude in favor of Respondent on both contenti ons.

The NLRB has hel d that inpasse is an intangi bl e, flexible concept to
be determned by scrutinizing all of the relevant facts of any given situation.

Madwest Casting Gorporation, 194 NLRB 523 (1971). In view ng i npasse as t hat

point intine at which "good faith negotiati ons have exhausted the prospects of
concl udi ng an agreenent,"” the Board and the courts have refused to apply hard
and fast fornul as and have recogni zed that "whet her a bargai ni ng i npasse exi sts
Is amatter of judgnent." Taft Broadcasting Conpany, 163 NLRB 475 (1967),
aff'd 395 F2d 622 (D.C dr. 1968). |In Taft, the Board delineated various

elements relevant to a finding of a | egitinmate bargai ni ng i npasse.

"The bargai ning history, the good faith of the parties in
negotiation, the length of the negotiations, the inportance of
the issue or issues as to which there is disagreenent, the

cont enpor aneous under standi ng of the parties as to the state of
negotiations are all relevant factors to be considered in

g%i di ng whet her an inpasse in bargai ning existed." 163 NLRB at

Applying the facts of our case to the Taft criteria |l find that a
| egi ti nate bargai ning i npasse wthin the neaning of
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the Act existed between PMF and the UFWas of August 28, 1978. A though PMF
and the UFWhad no history of bargaining prior to the UFWcertification at
PMF in Cctober of 1977, they had been hard at it since then.

Regarding good faith, as indicated el sewhere in this Decision, I
have concl uded that the evidence in this case preponderates in favor of the
concl usion that PMF bargained in good faith with the UFW Bargai ni ng bet ween
the parties on economcs had been lengthy. O July 19, 1978, the negotiators
acknow edged that they had gone as far as they could on | anguage, they noved to
economcs, and then decided that they woul d nove conpl etely into the question
of wages at the next neeting. A proposal and counterproposal on the wage
I ncrease were on the table by August 15, and fully di scussed then and agai n on
August 17, 18, 19, 20, and 23. Even prior to August, there had been
substantial discussion of the 30 cent living all onance related to canp
residents, wth the union proposing inits |local demands of April 12, 1978 that
the 30 cents be given to all enpl oyees. Unhder the circunstances, by August 23,
1978, when the Negotiating Commttee wal ked out of negotiations, it was
reasonabl e to assune that the conflicting wage proposal s woul d not be resol ved.
Thus, as of August 28, 1978, there was definite di sagreenent between the
parties on the inportant issue of wages. Indeed, despite many nont hs of
ri gorous bargaining, the parties were unable to reach agreenent on other naj or
i ssues such as the good standi ng cl ause, admnistration of benefit plans, and
union security. The last criteria set forth in Taft is "the contenporaneous
under st andi ng
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of the parties as to the state of the negotiations.”" S nce, according to
the Board, inpasse is essentially a matter of judgnent, we nust scrutinize

t he evi dence regardi ng the perception of the negotiators in our case.

Vari ous deci si ons have found i npasse based upon the rel evant perceptions of
the parties to the negotiations--"what matters i s whether the [union] had
reasonabl e cause to believe and did sincerely believe that an i npasse had
been reached.” Cheney Lunber Gonpany v. NLRB, 136 NLRB 235 (1961), enf. 319
F2d 375 (9th dr. 1973).

Curing the August 23rd negotiating session, several things occurred
which significantly deteriorated the rel ati onship between the negotiators and
whi ch reasonably | ed PMF negotiator Hol brook to entertai n serious doubts that
the parties would be able to reach agreenent. At the begi nning of the session,
Hol br ook expressed his concern over the fact that he coul d not nake further
novenent on | anguage i ssues; therefore, he suggested that the parties nove
toward a discussion of economcs. After conferring wth- nenbers of the
Negotiating Coomttee, UFWnegoti ator Steeg enphasi zed that they were firmin
their position on the | anguage i ssues and that they woul d not conprom se those
positions for economcs. Her position was not inconsistent wth previous
bar gai ni ng sessi on positions the UFWhad espoused. In view of the fact that
the UPW/s position appeared to be that unl ess they coul d reach agreenent on
| anguage they woul d be unabl e to agree, Hol brook reiterated his thought that
further negotiations on | anguage woul d prove futile and he declared that the
parties had reached an inpasse on | anguage. Subsequently, various nenbers of
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the negotiating commttee delivered i npassi oned speeches affirmng the UFWs
position that there woul d be no agreenent unl ess there was agreenent on

| anguage. They thereupon wal ked out of the negotiating session wthout naking
arrangenents to reconvene in the future as had been the previous practice of
the parties. The content and tone of the inpassioned speeches | ed PMF
negotiators to reasonabl y perceive an uncharacteristic hostility and increased
inflexibility on the part of the Lhion's side of the table. URWnegoti at or
Seeg renained in the negotiating roomafter the Negotiating Coomttee wal ked
out, and told Respondent's representatives that she woul d endeavor to bring the
comttee back to the table. She left her things in the bargai ni ng roomand
proceeded to confer wth the coomttee nenbers in the parking | ot of the hotel
where the negotiations were in progress. Respondent's representatives waited
approxi matel y 45 mnutes; however, none of the Uhion representatives returned
to the negotiating session.

The i npassi oned speeches, the walk out, and failure to return to the
bar gai ni ng tabl e caused Hol brook to believe that chances of settlenent were
severely curtailed and that further negotiations would not prove fruitful. The
wage of fer nmade by PMF on August 23 was higher than that which the Union had
agreed to at Vest Foods Miushroom Farmat nearby Soquel. The Uhion's rejection
of what Hbol brook considered to be a fair proposal further fuel ed his beli ef
that there was little chance of reaching economc settlenent. Additional facts
supporting Hol brook's ultinmate perception of inpasse are that on the day
follow ng the wal k out, August 24, Hol brook tel ephoned Steeg' s office to
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ascertain when and if future negotiations could take place. M. Steeg was not
at her office; however, Hol brook was assured that she woul d be given his
nessage to call himback. Hol brook never received a return call.

During the first few days of the strike, Hol brook was advi sed by
Kroegel that coments fromthe striking enpl oyees led himto believe that the
uni on was confident that the conpany woul d capitul ate. Holbrook testified that
these comments deepened his suspicion that the union woul d not bargain for at
| east two weeks in hopes of forcing the conpany to capitul ate.

By August 28, 1978, Hol brook concl uded that a bargai ning i npasse had
been reached. Mjor issues remained to be resolved and the union's actions at
the August 23rd bargai ning session indicated increasing inflexibility.
Subsequent |y, the union nade no efforts to continue negotiati ons, nor were
there any indications that they intended to do so. Under the circunstances, it
appears clear that Hol brook was justified in his perception of an i npasse under
Board precedent. "Wiere good faith bargai ning has not resol ved the key issues
and where there are no definite plans for further efforts to break the
deadl ock, the Board is warranted [citations omtted] and soneti mes even
required [citations omtted] to nake a determnati on that an i npasse existed."

Cheney Lunber, supra. Application of our facts to the | egal precedent set

forth above conpel s ne to concl ude that Respondent reasonably and in good faith
bel i eved that an i npasse had been reached by August 28, 1978. | note that the
UFWNegotiating Cormittee sent a letter to Hol br ook
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dated August 29, 1979 which can be construed to be an offer to resune
bar gai ni ng (see GC 52); however, there was no evi dence to contradi ct Hol brook's
statenent that he did not receive the letter until Septenber 5th (see GC 55--
Hol br ook’ s response to GC 52).

The Board has traditionally and consistently held that an enpl oyer
nay unilaterally institute its wage proposal offer to the union at the
bar gai ni ng tabl e where the parties have i npassed and productive bargai ni ng has

ceased. See, e.g., Qif Sate Manufacturers v. NLRB, 579 F2d 298 (1978);

Gontinental Nut Gonpany, 195 NLRB 841 (1972); Phil R ch Manuf act uri ng Gonpany,
171 NLRB 586 (1968).

The wage i ncrease inpl enented by Respondent subsequent to August 28,
1978 had been offered during the August 23 negotiating session. Assum ng,
arguendo, that inpasse was not reached, | note that the evi dence established
that Respondent traditionally conducted an annual wage revi ew during the nonth
of August. Vdge increases had been granted in August of 1976 and August of
1977 (see GC 80). During negotiations wth the UFWon My 17, 1978, Respondent
indicated that it intended to conduct its annual wage revi ew during August of
1978. A the July 13, 1978 negotiating session, UFWnegoti ators expressly
recogni zed that Respondent's annual wage review was comng up in August. The
25 cent hourly increase granted during the strike is very close to the average
of the wage increases granted in 1976 and 1977.

Board precedent established the right of an enpl oyer to inplenent a
unil ateral wage increase in accordance wth past policy and procedure even
while in the mdst of enpl oyee organizi ng
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activity. In Bue Jeans Qorporation, 177 NLRB 198 (1969), the Board approved a

unil ateral wage increase instituted by the conpany during negotiations. As in
our case, the enpl oyer had inforned the union of its intentions well in advance
and had provi ded the uni on adequate opportunity to di scuss the increase before
it was inpl enent ed.

In Jimmy Dean Meat Conpany, 227 NLRB 1012 (1977), the Board noted

that wage increases granted by an enpl oyer during the pendency of an el ection
petition were in line wth past practice and were therefore lawful. See also
Anchortank, Inc., 239 NLRB No. 52 (1978); RB&WIndustrial Hastic Products, 184
NLRB 966 (1970); and Arbco Hectronics, 165 NLRB 758 (1967). Application of

the facts in our case to the above legal criteria conpels ne to concl ude that
PMF s wage i ncrease subsequent to the strike was | awf ul .

Regar di ng Respondent’ s promul gati on of new work rul es, General
Qounsel has produced i nsufficient evidence and/or authority to prevail on that
charge. The evidence established that Respondent broached the subject of
I npl enenting work rules during the negotiating sessions of April 11 and May 3.
Respondent ' s express purpose in pronul gating work rules was to elimnate
m sunder st andi ngs and fornal i ze exi sting procedures. A though Respondent
consi dered work rules to be an issue enconpassed by nanagenent rights, it
sought input fromthe UFWas part of its good faith effort to negotiate. The
possibility of a joint promul gation of the work rul es was di scussed; however,
the UAWultinately indicated that it did not wsh to be identified wth
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the inpl enentation of such rules. There was no convi nci ng evi dence that the
UFWever specifically objected to the Respondent about the inplenentation of
the work rul es.

The NLRB has rul ed that an enpl oyer nay change an existing rule for
legitinate reasons if the resulting change has no significant inpact on work

conditions. Pacific Desel Parts Gonpany, 203 NLRB 820 (1973). The evi dence

I n our case supports the conclusion that the work rules instituted by PMF did

not alter work conditions or requirenents. In dark Truck Lines, 168 NLRB 500

(1967), the enpl oyer inforned the union during bargaining of its intention to
Institute work rul es which would have little, if any, effect on work
conditions. The Board found the enpl oyer's actions to be | awf ul .

Application of the facts in our case to the | egal precedents
set forth above conpel s the conclusion that PMF s actions regardi ng work
rules were | awf ul .

Regardi ng General (ounsel 's charge that Respondent instituted a new
vacation policy during the strike in order to retaliate against striking
enpl oyees, | find that PMF s refusal to pay vacation pay to the strikers was
consistent wth its previous policy of not granting vacation benefits to
enpl oyees not on the active payroll. Despite the fact that striking enpl oyees
were not on the active payroll, PM representatives assured the UFWat the
Sept enber 15, 1978 negotiating session that no striking enpl oyee woul d | ose
eligibility for vacation benefits in the event the enpl oyee' s anni versary
occurred during the period of the work stoppage. The evidence presented in
this
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case was that PMF granted all vacation benefits accrued during the strike after
the work stoppage had ended. Regarding PMF s obligation to award vacati on
benefits during the strike, the NLRB has | ooked to past practices in

det erm ni ng whet her deni al of vacation benefits to striking enpl oyees is

lawful . In Meller Conpany, 165 NLRB 508 (1967), the enpl oyer refused to award
hol i day pay to striking enpl oyees engaged in a work stoppage over the Menorial
Cay holiday, claimng that they were not on the active payroll. The Board
uphel d the enpl oyer's actions, noting that:

"in the absence of proof that the denial of holiday pay was a
departure fromthe terns of enpl oynent established by Respondent's
contract wth the strikers' representative, such denial nust be
deened to be part of nornal |oss of wages incident to a strike and,
therefore, not per se discouraging of union nenbership or activity."
See al so, Roegel ei n Provi sion Gonpany, 181 NLRB 578 (1970).

Respondent ' s actions as set forth above are consistent wth the
"legitinate and substantial business justification" criteria which the Board
has applied in simlar situations (see NNRBv. Geat Dane Trailers, Inc., 18
L. Bd. 1027 (1967)). Towne Chevrol et, 230 NLRB 479 (1977) asserts that under
the general principle that strikers "are not entitled to conpensation for the
period they are on strike," denial of benefits to striking enpl oyees is | awful

absent proof of unlawful discrimnation. In Texaco, Inc., 179 NLRB 989 (1969),

the enpl oyer reschedul ed vacation pay and other benefits until after the work
st oppage. The Board uphel d the enpl oyer's actions hol di ng that:

"l amunable to find that Respondent's conduct wth regard to
vacations during the strike was so destructive
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of enpl oyees' rights or so unrelated to a | egitinate busi ness

interest as to warrant an inference that Respondent's notives

were unlawful ." See also, Hectro MVector, Inc., 539 F2d 35 (9th

dr. 1976).

In the case at hand, Respondent's actions were not inconsistent wth
previous policy, which policy reflected a | egiti mate busi ness consi deration
Additional |y, Respondent could legally take advantage of its right to wthhol d
conpensation fromstriki ng enpl oyees in the nanner and under the circunstances
which it did. Therefore, General Gounsel has failed to prove that Respondent's
refusal to pay vacation pay to striking enpl oyees was a viol ation of the Act.

Based upon all of the above anal ysis and concl usi ons, the
charges set forth in paragraph L. above are di smssed.

M DO d Respondent, wthout bargaining to i npasse or agreenent wth
the UFWunil ateral |y change conditions at the housing facility naintai ned for
Its enpl oyees, including, but not limted to changing neal tines, limting
access, setting a newrental rate, and requiring paynent in advance in order to
retal i ate agai nst resident enpl oyees who were engaged in an unfair | abor
practice strike?

It is well settled that an enpl oyer nay institute

reasonabl e unil ateral changes necessary to naintain his operations during a

strike. Raleigh Wterheater Manufacturing Gonpany, Inc., 136 NLRB 76 (1962).

The Board has consistently found unilateral operational changes to be | awf ul
where they are undertaken pursuant to the enployer's right to naintain his
operation during a strike.
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In Qane Gonpany, 165 NLRB 1003 (1967), a struck enpl oyer

unilateral ly removed parts and dies fromhis struck facility and diverted
themto a different plant. The Board hel d that the enpl oyer was exerci si ng
| awful discretion in order to nmaintain operations during the strike and hel d

his actions to be lawful. See al so, Texaco, Inc., supra.

The evidence in the case at hand preponderates in favor of
Respondent ' s position that it was justified in inplenenting the canp rul e
changes described earlier in this Decision. Wen the strike and picket |ine
comrenced on August 26, 1978, Respondent was confronted wth the unprecedent ed
and awkward situation of having striking enpl oyees |iving and eati ng on conpany
premses while strike repl acements and sone returning strikers were also |iving
on the premses and conducting operational procedures. The ostensible
conflicting interests of these people at close quarters reasonably justified
living and operational changes to mnimze hostility and/or crippling effects
on the farms operation. Separate neal and shower tines were inplenented to
accommodat e overtaxed facilities and to provi de sone degree of separation
between strikers and strike replacenents. Rules banning firearns, intoxicating
beverages, and the use of identification cards were not unjustified under the
circunstances. Sriking enpl oyees were deni ed access to certain areas because
strike replacenents were living in those |locations and stri ki ng enpl oyees were
required to pay cash for neals and for rent because they were no | onger earning
paychecks fromwhi ch Respondent coul d deduct those charges as it had done
before the strike.
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At the August 23 aborted negotiation session, PM negoti ator
Hol br ook had indicated his desire to discuss wth the URWthe inpl enentation of
canp rul e changes necessitated by a strike if, in fact, the threatened strike
occurred; however, the UPWnegotiatiors did not respond to his expression. As
indicated earlier in this Decision, Holbrook tel ephoned Seeg s office on
August 24, endeavoring to communi cate with the union regarding its future
course of conduct; however, his request that Ms. Steeg call hi mback was not
fulfilled.

Under the circunstances of our case, the inplenentati on of housing
facility changes was not unreasonable, and was justified wthin the neani ng of
the relevant | egal precedents. Therefore, this charge i s di smssed.

N DO d Respondent engage in surveillance and/or create the
I npression of surveillance of workers while the workers were engaged in
protected concerted activity?

General ounsel contends that PMF managenent personnel viol ated the
ALRA by regularly perusing the picket |line, taking pictures of picket |ine
activities, and by having its bilingual guards nove about the perineter of the
canp at night wth wal ki e-tal ki es.

The facts in this case establish that all of the above events took
pl ace; however, the circunstances under which they occurred and the nanner in
whi ch they occurred do not constitute a violation of the ALRA

Immedi ately after the strike began, the strikers established a |ine
around the entire perineter of the canp,
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whi ch was constant|ly rmanned by the workers. The entrances and exits to the
canp were particularly subject to the picket |ine vigor. The evidence
establ i shed that Respondent sought an injunction agai nst certain picket |ine
activity fromthe San Mateo Gounty Superior Gourt, and that photographs were
taken by Respondent representatives to secure evidence of unlawful strike
activity in support of the San Mateo Gounty action. Additionally, there was
credi bl e evidence that pictures were taken to docunent proof of service on the
pi ckets of the injunction agai nst nass pi cketing and viol ence that was
ultinately i ssued by the court.

The Board has hel d that photographi ng picket line activity in order
to secure evidence of unlawful strike activity is lawful. See Cavalier

O vision of Seeburg Gorp., 192 NLRB 290 (1971) and Matlock Truck Body & Trail er

Gorporation, 217 NLRB 346 (1975).

In the case at hand, the evidence supports the concl usi on that
Respondent ' s pi cture taking of picket line activity was taken to secure
evi dence of alleged unlawful strike activity, and not a violation of the Act.
General (ounsel ' s evidence regarding regul ar perusal of the picket |ine by
nanagenent personnel and/or stealthy activity by the guards was vague and
insufficient to establish a violation of the Act. There was no indication that
the regul ar perusal of the picket Iine and/or the activity of the guards was
not reasonable and justified in the nornal activities of the peopl e invol ved
given the stressful factors under which they were operating. Unhder the
ci rcunstances, this charge is di smssed.
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Oand P. Paragraphs (o) and (p) of the conplaint overlap. The
i ssues presented therein are did Respondent of fer enpl oyees free roomand
board if they refrained fromengagi ng i n protected concerted activity and
di d Respondent unilaterally change the terns and conditions of enpl oynent
for those enpl oyees who worked during the strike by providing themfree
froomand board and other benefits in order to di scourage enpl oyees from
engaging in protected concerted activity sanctioned by the URV/®

Regarding the al l eged offer of free roomand board, the evidence
establ i shed that personnel supervisor Kroegel received inquiries fromseveral
stri ki ng enpl oyees regardi ng what arrangenents woul d be nade if they returned
to work. Kroegel responded to themby indicating that they woul d not be
conpel led to live and/or eat wth the striking enpl oyees, and that they woul d
be provided living quarters and food by the conpany. Thus, the evidence does
not support the inference that the conpany aggressively sought to persuade
striking enpl oyees to abandon the strike by offering themfree roomand board
as enti cenent.

The NLRB has hel d that an enpl oyer may grant returning strikers
tenporary economc benefits where those benefits are related to potenti al

property and personal danmages created by the strike situation. In RAlot

Freight Carriers, Inc., 233 NLRB 286 (1976), striking owner-operators were

permtted to use conpany equi pnent free of charge when they returned during
the strike. Returning strikers were al so permtted doubl e runs. The Board
found that returning owner-operators feared danage to their own vehicl es
during the strike, and the conpany therefore granted
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free use of its own equipnent to all ow continuation of operations. The Board
noted that the free use of conpany equi pnent "can be readily attributed to the
difficulties related to and created by the strike, and potential property and
personal darmages flow ng therefrom"”™ The evidence in our case established that
PMF representative Hol brook received daily reports from personnel supervi sor
Kroegel and others present at the farmduring the strike. O Septenber 8 and
9, Hol brook was inforned that the first striker to return to work had been
threatened by striking enpl oyees and had then di scovered green paint on his
clothes which had been in his |locker in the canp. Hbolbrook testified that he
felt that returning workers mght be subject to further strike-rel ated property
and personal danages; therefore, he told NormJones to provi de roomand board
to the worker who had been harassed and any ot her workers who w shed to return
towrk inthe interest of their safety and welfare. O Septenber 11, 1978,

Hol brook reviewed witten declarations under penalty of perjury by two

returni ng enpl oyees who related threats they had recei ved. Hol brook testified
that he then decided it was necessary for the conpany to strengthen its desire
to protect its enployees fromstrike-related harmand therefore decided that no
charge woul d be nade for roomand board to enpl oyees while the strike

cont i nued.

Fol I owi ng the reasoning of Pilot Freight, supra, | conclude that PMW

was justified in providing free roomand board during the strike as a tenporary
benefit designed to alleviate strike-related fear of property danage or
personal harm Unhder the circunstances, this charge is di smssed.
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General Gounsel argues in his brief that Respondent viol ated the
ALRA by supplying free work clothing to strike breakers; however, the evidence
in that regard was inconclusive. It does not establish by a preponderance
thereof that Respondent specifically offered and/or awarded free work cl othing
to non-striking enpl oyees. General (ounsel refers to the case of Barrett-

Gl lins Gonpany, 230 NLRB No. 18, 96 LRRM 1581 (1977), wherein the Board found

a refusal to bargai n when work gl oves were provided to nonstriki ng enpl oyees
and gl oves had not previously been provided. In the case at hand, there was
little evidence upon which to conclude that Respondent had intentional |y nade
gl oves and/or other work clothes available to strike breakers that had not been
available to and/or used by its regul ar enpl oyees prior to the strike. General
QGounsel has failed to neet the burden of proof on this issue; therefore, the
charge i s di smssed.

Q DO d Respondent engage in a course of conduct to avoid reaching a
contract through a totality of circunstances, including, but not limted to,
the conduct described in the precedi ng paragraphs of the conplaint?

As indicated previously in this Decision, | have concl uded that
Respondent endeavored to and did, in fact, negotiate in good faith wth the UFW
in order to reach a contract. | have foll owed the urging of both General
Gounsel and Respondent to scrutinize the totality of the circunstances
regarding the relationship of the conpany and the union in this case. General
Qounsel asserts in his brief that the totality of Respondent's conduct includes
di stinct periods which show a consistent pattern
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of interfering wth enpl oyee rights to el ect and be represented by a union for
the purposes of collective bargaining. General Gounsel points to an "intensive
anti-uni on canpai gn" directed by PMF negotiator Hol brook prior to the ALRB
el ection on Septenber 21, 1977, and contends that after the UPWwas certified
by the Board, "Respondent's tactics, which were al ways sophi sticated, then
sw tched fromoutright opposition to unionization of its work force to
uni |l ateral changes and surface bargaining intended to frustrate agreenent."
Respondent representatives admt that they did conduct an aggressive anti-uni on
canpai gn prior to the election, but thereafter they sought to bargain to
contract wth the UFWw thout reservation. Indeed, the preponderance of the
evi dence was that under the totality of circunstances, Respondent's
represent ati ves conduct ed t hensel ves reasonably in preparing for, entering
into, and naintai ning negotiations wth the certified bargai ning representative
of PMF enpl oyees, and that they did so wth the sincere intent to reach a
nutual |y satisfactory collective bargai ning agreenent. Both Respondent and the
UFWwere hard bargainers in this their first contract, and they both bargai ned
in good faith wthin the neaning of the ALRA
RECOMMENCED CRDER
ITI1S HEREBY GROERED that the conplaint be dismssed inits

entirety.
Dated: August 31, 1979.
AR QLTURAL LABCR RELATI ONS BOARD

By _ T e
RBERT A D 1S DORO
Admnistrati ve Law G fi cer
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